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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3613 
RALPH E. TURPIN, Plaintiff-in-Error 
versus 
G. H. BRANAMAN, E.W. BARGER AND C. M. LAMBERT, 
TRADING IN BUSINESS AS ALTA VISTA 
ORCHARDS, Defendants-in-Error. 
PETITION FOR ,vRIT OF ERROR AND SUPERSEDEAS 
To the Honorable Chief Justice and Justices of the Supreme Court 
.of Appeals of Virginia: 
Your petitioner, Ralph E. Turpin, hereinafter referred to as 
defendant, in accordance with his position in the trial court,1 
respectfully represents that he is aggrieved by a judgment of 
the Corporation Court of the City of Waynesboro, Va., in an 
action at law brought against him by G. H. Branaman, E. W. 
Barger and C. M. Lambert, trading in business as Alta Vista 
Orchards, hereinafter referred to as the plaintiffs, rendered on 
the 8th day of March, 1949, for the sum of *$2,196.34, 
2* with interest from the 1st day of December, 1946 and costs. 
STATEMENT OF FACTS. 
The defendant, Ralph E. Turpin, is a duly licensed commis-
sion merchant, with his office in the Lambert, Barger & Brana..: 
man Building, iµ Waynesboro, Virginia, and has been engaged: 
in the fruit business as a commission merchant for many years; 
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The plaintiffs are engaged, among other things, in the operation 
of the Alta Vista Orchards, near Waynesboro, Virginia, in Au-
gusta County. 
In the fall of 1946 the Virginia apple crop was very large. 
The defendant during that year had shipped apples for various 
customers and had filled most of his contracts with out-of-state 
concerns. During the month of September, 1946, Mr. Ernest 
Alm.arode, the manager of the plaintiffs' orchards, consulted 
Mr. Leo Mehler, the defendant's office manager and agent, for 
suggestions concerning the disposal of certain apples raised in 
the plaintiffs' orchards. (Record, p. 31.) Mr. Mehler told 
Mr. Almarode that, since all of their out-of-state contracts had 
been filled, the defendant was sending all of the bulk apples he 
was handling at the time to the Zigler Canning Co-operative, 
at Timberville, Rockingham County, Va., (hereinafter called 
"Co-operative"), for a commission of 15c per 100 pounds 
(Record, p. 4.) Mr. Almarode replied t,hat he understood 
(Record, p. 4) that the plaintiffs could not sell to the Co-operative 
since they were not members of the Co-operative. Mr. 
3* Almarode then *left the defendant's office and came back 
in a few days to know more about sending the apples to the 
said Co-operative. Mr. Mehler told Mr. Almarode that the 
Co-operative had proposed to pay one-half of the cost of the 
apples on the 1st day of December, 1946, or shortly thereafter, 
and the balance in the spring of 1947 when the products made 
from the apples were sold. When Mr. Almarode stated to Mr. 
Mehler that this deal would have to be a purchase by the de-
fendant, Mr. Mehler replied that he had no authority to enter 
into such a contract and that he would have to see the defendant. 
As Mt. Almarode was leaving the office, Mr. Mehler told him 
that if he wanted the defendant to handle the apples on this 
brokerage basis he could send the apples to the Co-operative 
most any time, since the Co-operative was ready to receive apples. 
(Record, p. 32.) 
The next thing the defendant, himself, knew about this trans-
action was that shed receipts for the Alta Vista apples started 
coming into his office from the Co-operative. (Plaintiffs' Exhibit 
No. 1.) 
Shortly after the apples started moving to the Co-operative 
under this first transaction, Mr. Almarode telephoned to Mr. 
Mehler that, in addition to the "tree-run" hand picked apples 
already being sent, he had some "drops", and wanted to know 
whether these could be included in the transaction. Mr. Mehler. 
told him that he would find out; and then, on his own initiative 
Mr. Almarode took a sample of the "Drops" to the Co-operative 
and, when the sample was accepted, a large quantity of "drops" 
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was hauled to the Co-operative by the plaintiffs. 
4 * *There was no contract in writing between the parties to 
this transaction; the quantity of apples involved was not 
definite, and the date of payment for the apples was not definite. 
The quantity of apples in each class (that is, No. I, 2,Y2 inches; 
No. I, 2Yt:( inches, and No. 2, chops and ciders) was not definite, 
since the quantity of apples in each class was not determined 
until the apples were received, inspected and classified at the 
Co-operative by its a.gents, (Plaintiffs' Exhibit No. 2.) Neither 
the defendant nor Mr. Mehler ever examined the apples involved 
before they were moved to the Co-operative on the plaintiffs'· 
trucks. 
Dwing the month of December, 1946, Mr. Branaman, one of 
the Plaintiffs, asked the Defendant to get some money, for him 
. for the apples in question, from the Co-operative, to meet orchard 
expenses, and the defendant replied that he w(;mld exert every 
effort to collect the account. (Record, p. 44.) · A few days 
later Mr. Branaman again asked the defendant for some money 
on this account, and as a result the Defendant had Mr. Mehler 
write and deliver to Mr. Brana.man a check for $2,000.00. (De-
fendant's Exhibit No. 1.), dated January 3rd, 1947, which the 
Defendant figured would approximately represent the first half 
payment on the account in line with the agreement of the Co-
operative to pay one-half around December 1, 1946, or shortly 
thereafter. This check was accompanied by a memorandum 
stating: "Advance from Zigler. Account sale will follow," 
which memorandum is also a part of said Exhibit. Up until 
this date the Defendant had received $5,000.00 from the 
5* *Co-operative to cover all of his accounts for apples which 
had been bought through him by the Co-operative from 
many of his customers. These accounts totalled approximately 
$30,000.00. (Record,, p. 45.) All were handled by the De-
fendant as a commission merchant on a brokerage basis of 15c 
per 100 pounds. (Record, p. 46.) The total Alta Vista account 
was $4,406.38. 
The Defendant testified positively, (Record, p. 46), that the 
transaction was definitely not a sale to him, but was simply 
handled by him as a commission merchant on a brokerage basis. 
The figures show that the Defendant's profit on the Alta Vista 
account would ·be approximately $210.00. 
Aftei; the check was delivered to Mr. Branaman, nothing 
more was said and there were no other communications between· 
the parties concerning this matter until May 21, 1948. In the 
meantime the financial standing of the Co-operative became 
bad, for various reasons. On May 21, 1948, the Defendant 
rendered the Plaintiffs a statement, (Defendant's Exhibit No. 2), 
showing the condition of this account as of that date to be that 
the Defendant had received $1,441.33 on this account and, 
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after deducting the brokerage due him of $68.70, and crediting 
the $2,000.00 check against the balance, an overpayment of 
$627.37 had' been made to the plaintiffs. (Record, p. 50.) 
Between May and the time that this suit was brought in October 
of 1948, Mr. Branaman made an attempt to have the Defendant, 
sign a note for this account, which the Defendant refused to do. 
The Defendant stated to Mr. Branaman that he felt he was 
morally obligated to see that the money was paid, since this 
6 * *was one of his duties as a commission merchant. There-
after suit was instituted for "goods sold and delivered" in 
September, 1948, by way of notice of motion for judgment, for 
the sum of $2,406.38, being the total amount of the account of 
$4,406.38, suqject, to a credit of $2,000.00 as of January 3, 1947, 
accompanied by an itemized account of the apples in question. 
Upon a plea of non assumpsit, the issues thus joined were 
tried in the .Corporation Court in the City of Waynesboro, Va. 
on Novembe~. 15, 1948, which trial resulted in a hung Jury. 
Upon the second trial of this case the Jury returned a verdict 
for the Plaintiffs in the amount hereinabove set forth and judg-
ment was entered thereon. 
The facts of the case from the plaintiffs' standpoint, which 
show the principal controverted facts, are briefly as follows: 
That a contract for the sale of the apples in question was 
entered into by and between Mr. Almarode, the plaintiffs' agent, 
and Mr. Turpin, the Defendant, by way of a telephone conversa-
tion in September, 1946, (Record, p. 4), and that the purchase 
price was to be the prevailing established price of the classes of 
apples, as determined by the inspection and classification at the 
Co-operative, less 15c per 100 pounds to the Defendant as his. 
profit. Thus, the plaintiffs' contention is that Mr. Mehler, the 
Defendant's agent, had nothing whatsoever to do with the: 
trsinsaction. Mr. Branaman's statement, (Record, p. 25), is 
that he did not know what the transaction was, since he was 
not present at any conversation between his manager, l\fr. 
Almarode, and Mr. Turpin, the Defendant. 
7* *ASSIGNMENT OF ERROR. 
It is submitted that the Trial Court erred in: 
(1) Refusing to admit the evidence of Mr. vV. R. Rodes ancl 
Mr. K. M. Baker, Jr., (Record,. pp. 56-59), on the ground that 
such evidence was of probative value, as showing whether the 
transaction in question was a brokerage arrangement or a sale. 
(2). In refusing to strike out the Plaintiffs' evidence on the 
Defendant's motion, after the conclusion of all of the evidence, 
on the ground that the Plaintiffs had not established their claim 
by a preponderance of the evidence and that the Plaintiffs had 
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not established a sale to the Defendant by evidence definite 
enough to create a contract of sale. (Record, p. 83.) 
(3) In giving Plaintiffs' instruction No. 4, on the definition 
and effect of the words "advance", "factor" and "sale on com-
mission", (Record, p. 87), on the ground that this instruction, 
as given, merely confused the Jury arid that there was no evi-
dence on which to base the instruction. 
(4) In refusing Defendant's "instruction "B" (Record, pp. 
89-90) as offered to be amended by the Defendant, on the ground 
that this instruction properly states the law and that the Jury 
was entitled to know what the duties and obligations of a com-
mission merchant are. 
(5) In refusing to give Defendant's instruction "H", (Record, 
p. 92), on the ground that this instruction presents the law of 
the case from the Defendant's viewpoint, that the transaction 
in question was not definite enough to be enforced as a sale. 
(6) In refusing to set aside the verdict of the Jury for the 
Plaintiffs on the grounds stated (Record, pp. 93-94.) 
8* *LEGAL QUESTIONS PRESENTED. 
(1) Where the Defendant is claiming that he acted as a com-
mission merchant in a transaction in which apples were shipped 
from the Plaintiffs to a Co-operative, is evidence admissible as 
to the fact that apples were shipped to the Co-operative during 
the same :year from other growers through the Defendant as a 
commission merchant? 
(2) ·where the main issue in a case is whether or not the De-
fendant i's a purchaser or a commission merchant and there is 
no written contract, is evidence admissible to show that when-
ever the Defendant purchased apples himself he required a 
writ.ten contract'? 
(3) Is there sufficient evidence in the record in this case to 
SU})port a verdict and judgment there:m for the Plaint.iff s, on 
the theory that the Plaintiffs and the Defendant entered into a 
contract of sale for the apples in question'? 
(4} Is the Defendant, who in this action on a contract of sale, 
claims that the transaction was through him as a commission 
merchant an<l not as a purchaser, entit..ed to an instruction de-
fining the duties au<l obligations of- a commission merchant 
under the law'? 
(5) Is the Defendant on the issue hereinabove set forth, 
entitled to au instruction on the definiteness of proof required to 
establish an enforceable contract of sale, before a recovery can 
be had on such a contract, where one main defense is that the 
contract as proved is too indefinite to be enforced'? 
9* *(6) Are the Plaintiffs entitled to Instruction No. 4'? 
(Record, pp. 87-88.) 
6 .SuJrr~me (.fourt of Appeals of Virginia 
ARGUMENT. 
l. 
Rejusql of the Court to adm·il in evidence the test·imony of Mr. W. 
R. Rodes and Mr. K. 1111. Baker, Jr. 
The question of the admissibility of this evidence is simply 
this: is the evidence of the nature of transactions by the De-
fendant with other clients in the same position as that of the 
Plaintiffs in the instant case, admissible to show or to reflect the 
probable nature of tbe transactions in the case at bar'? 
Mr. Rodes testified (Record, p. 56) that in the fall of 1946 
the Defendant handled apples for him as a commission mer-
chant, which apples \Yere sent to the Co-operative on a broker-
age basis of 15c per 100 pounds, which is identical with the 
commission in the transaction in question. The Defendant 
testified (Record, p. 4G) that. all of the Co-operative accounts 
were handled by him as a commission merchant on this brokerage 
basis of 15c per 100 pounds. 
Mr. Baker's testimony (Record, pp. 57-59) states the fact. 
that he did extensive hauling and buying for the Defendant 
during the year 1946 and that. whenever he bought apples for 
the Defendant he was required by the Defendant to execute 
10* a *written con1 ract with the seller on the Defendant's 
behalf, on forms provided for the purpose. 
In Vol. I, Wigmore on Evidence (3rd Ed., 1940), pp. 519-524, 
Secs. 92-94, we find the following: 
"There can be no doubt of the probative value of a person's 
habit or custom as showing the doing on a specific occasion of 
the act which is the subject of the habit or custom." 
And further that "Custcms may, like any other facts or cir- · 
cumstances, be shown, when their existence will increase or 
diminish the probabilities of an act having been done or not 
done, which act is the subject of contest." Walker v. Barron, 
6 Minn. 508, 512, (1861.) 
Mr. Wigmore further states that: 
"Everyone is presumed to govern himself by the rules of right. 
reason-whenever it is established that one act is the usual 
concomitant of another, the latter being proved the former will 
be presumed; and this is in accord with the experience of common 
life. It is simply the process of ascertaining one fact from the 
existence of another." .Mathias vs. 0'1Vicll, n4 Mo. 527, 6 S. W. 
253, (1887.) 
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In the Mathias case the evidence of a book-keeper's custom 
of handing over collateral notes to the teller was admitted a-s 
indicating it was done in a certain instance in question. 
In Vol. 2, Wigmore on Evidence, (3rd Ed., 1940), pages 304-326, 
Secs. 375, 376, 377 and 379, Professor Wigmore states as the 
general rule: 
"There is no technical rule or general policy obstructing such 
evidence; the question to be answered in each case is whether 
the instances produced have any real probative va.lue to show 
the system or plan of habit"; 
And further: 
"A's habit of making a contract in terms of M-N-0-P, is 
some e11idence that he did not make a contract in terms 
Q-R-S-T." 
11 * *In the case of TV ood vs. Finson, 91 Maine, 280; 39 A.ti. 
1007, the question was whether the contract for the sale of 
oil to the Defendant involved also an agreement to insure the oil. 
On this point the terms of former similar sales between the same 
parties through a different salesman were admitted to show the 
prpbability of the contract including the insurance agreement. 
In the case of Tibbetts vs. Sumner, 19 Pick, 166, prior and 
usual course of dealing between the parties was admitted to 
show whether a particular sale was upon credit. 
In the case of The Detroit etc. Co. vs. Detro·it etc. Co., 240 Mich. 
677; 216 N. W. 391, the question was whether the plaintiff had 
refused to deliver iron at. a certain price called for in a contra.ct. 
Plaintiff's repeated deliveries to other customers at market 
prices higher than defendant's contract price was admitted on 
this question. 
In the case of Lowenstein vs. Lombard, 164 N. Y. 324; 58 N. E. 
44, the contracts of the Defendant with other parties entered 
into during the same season as the contract in question, were 
admitted for the purpose of reflecting the probable nature of the 
type of contract there under consideration. 
In the case of Drummond vs. Corbin, 182 Okl. 338; 77 Pac. 
(2d Ed.) 692, the contract involved was a partnership arrange-
ment ca.Hing for the execution of notes in blank, and evidence of 
other transactions and conduct by the Defendant with third 
parties similar to that ·which he claimed had been done in the 
instant case was a.dmitted. 
12* *A thorough search of the law, as pronounced by this 
Honorable Court reveals no case in point on the question 
presented, as to the admissibility of this type evidence. In 
view of the authorities and cases cited above, we respectfully 
submit .that this evidence is admissible on the ground that it 
is of probative value and is some evidence on the question of 
whether the transaction in question was a sale or a consignment 
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to a commission merchant, and that the lower court committed 
prejudicial error in refusing to admit the same. Of course the 
weight of such evidence is for the Jury to decide. 
2. 
Sufficiency of the evidence to SU'P'JJOrl a verdict and 
judgment thereon. 
It is submitted that as a matter of law the evidence,. both 
oral and circumstantial, together with the <ro1ibits in the case, 
is insufficient to support the verdict and the judgment th~reon, 
and clearly fails .to establish the alleged sale of the apples in 
question to ~he -defendant for the following reasons: 
· a~ Oral and circummantial evidence. 
There was no contract in writing of the transaction in question 
and the Plaintiffs' claim is that the alleged sale was made by 
conversation over the telephone which, in view of the contro-
verted fact as to who made the transaction, raises considerable 
doubt that a sale actually was made. 
13 * *The price of the apples in question was not fixed by the 
Defendant nor by the Plaintiffs, but by the inspection 
and classification of the apples when they reached the Co-opera-
tive by its agents, which determined the quantit.y of apples in 
each, since the price of the apples in each class was different. 
The total quantity of apples involved was not definite and the 
quantity of apples in each class was not definite. The fact that 
the "drops" were added in after the original transaction, and 
arrangeme.nts for their acceptance made solely between the· 
plaintiffs and the Co-operative emphasizes the indefiniteness 
of the deal. At the time of the alleged contract of sale there 
was no fixed date for payment. Neither the defendant nor his 
agent, Mr. Mehler, ever inspected or saw the apples in question 
before they were sent to the Co-operative, and it is certainly 
reasonable to believe that a man with such a long experience in 
the fruit business, would personally or through hls agent, examine 
and inspect any fruit he proposed to buy. :Further, it is perfectly 
unreasonable to believe that the Defendant bound himself in a, 
contract of sale to the extent of $4,406.04 for a p.rofit of merely 
$210.38. 
The two written communications. between the Plaintiffs and 
the Defendant up and until this s.uit was instituted in the fall 
of 1948, two years after the original transaction, clearly show 
that the transaction was not a sale but simply a consignment 
to a, commission merchant. The $2,000.00 check was accom-
panied by the memorandum set forth in the facts above, showing 
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that the check was based on an advance from the Co-operative 
and that a detailed account would follow. The Co-operative 
had paid *$5,000.00 to the defendant as part payment for 
14'* all of the apples sent to the Co-operative through the De-
fendant as commission merchant. The second written 
communication, on May 21, 1948, was an account or statement 
from the Defendant to the Plaintiffs as set forth above, in which 
the Defendant claimed his brokerage and showed the overpay-
ment on the Plaintiff's' account due to the $2,000.00 advance. 
· During all of this time the Plaintiffs never claimed a sale in 
writing, and whether or not such an agreement was orally claimed 
is a subject of dispute. 
It is submitted that it cannot possibly be determined from 
the evidence in this case that the title to the apples in question 
passed to the Defendant, which must be proved by a preponder-
ance of the evidence, a.long with the other elements of the case, 
in order to establish a sale. The very nature of the transaction 
in question, that t.he Defendant was to receive as his commission 
or profit 15c per 100 pounds of apples handled, which is admitted 
by both parties, clearly, of itself, rebuts the idea of a sale to the 
Defendant. 
The question might be asked: why did the Plaintiffs bother 
to sell their apples through a commission merchant? The 
answer to this question (Record, pp. 4 & 14) is that the Plain-
tiffs thought that they themselves could not sell to the Co-
operative since they were not members of the same, and the 
Def end ant being a member they, therefore, asked him to sell 
the apples for them after being advised by the defendant's 
agent that all of the Defendant's other contracts *for that 
15* year had been filled and the Co-operative was the only 
remaining market. Of course under Section 1265 (6-H) 
of the Code of Va. (1942), a Co-operative is allowed to do 49% 
of its business with non-members, but the important point here 
is what the Plaintiffs thought about their right to sell to the 
Co-operative. 
b. Exhibits. 
It is submitted that in addition to the oral and circumstantial 
evidence in the case, the Exhibits introduced by both Plaintiffs 
and Defendant definH.ely show this transaction was not a sale. 
The shed receipts of the Co-operative (Plaintiffs' Exhibit No. 1) 
all were made out in the name of Ralph Turpin and Alta Vista 
Orchards, with the exception of the first receipt. If the De-
fendant were selling the apples to the Co-operative as his own 
property, what would be the reason of mentioning on the receipts 
the name of the Plaintiffs' orchard? Since the Defendant was 
selling for many clients to this Co-operative, the only purpose 
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for putting the name of the orchard on the shed receipts was to 
keep the Defendant's accounts with the Co-operative and his 
clients straight. 
Also introduced in evidence were the memoranda of four 
other transactions of the Plaintiffs with the Defendant during 
the fall of 1946 and early 1947, all of which involve the handling 
of fruit on a brokerage basis through the Defendant as a com-
mission merchant. (Plaintiffs' Exhibit No. 3 and *De-
16 * fendant's Exhibit No. 4.) The last Exhibit introduced 
(in addition to the $2,000.00 check and accompanying 
memorandum, the statement of defendant to Plaintiffs, dated 
May 21, 194'8 and the tabulation sheet showing the classifica-
tion of the apples in question, which have already been referred 
to above) was the master account of the Defendant with the 
Co-operative (Defendant's Exhibit No. 5), showing that the 
Defendant had placed with the Co-operative for his clients 
about $30,000.00 w0rth of apples, of which the account in ques-
tion was a part. It is perfectly reasonable that the Defendant 
should have such a master account with the Co-operative in 
addition to the separate accounts with each of such clients which 
he kept on file in his office. Therefore, the fact that there was 
such a master account does not infer in the slightest degree that 
this transaction was a sale, but on the contrary further rebuts 
the idea of a sale. 
It is well settled that, under the law of Virginia, a verdict of 
the Jury will not be allowed to stand in a civil case where it is 
plainly wrong or without evidence to sustain it, or where upon 
careful consideration of all of the evidence the Supreme Court 
of Appeals is of the opinion that reasonable men could not differ 
on the conclusion to be reached. ftValton vs. Walton, 168 Va. 
418, 191 S. E. 768, Rawle vs. Mcllhenny, 163 Va. 735, 177 S. E. 
214, Burks Pleading and Practice, 3rd Ed. Sec. 298. 
Therefore, it is respectfully submitted that the Trial Court 
erred in refusing to S"llrike the evidence of the Plaintiffs and in 
refusing to set aside the verdict of the Jury for *the Plain-
17 * tiffs on the ground that the Plaintiffs have not made out 
their case by a preponderance of the evidence, as required 
by law. 
It appears that the principal issue involved in this case, whether 
the Defendant was a purchaser or a commission merchant, in 
the transaction in question, which was based upon an oral con-
tract, has never before been raised. in this Court. However, in 
the following three cases the question has been rai~ed as to the 
interpretation of a written contract, which cases set forth the 
general principles involved in the case at bar. Arbuckle vs. 
Gates, 95 Va. 802, 30 S. E. 46, Howell vs. Boudar, 95 Va. 815, 
S. E. 1007, Pocahontas Guano Company vs. Smith, 122 Va. 318, 
94 S. E. 769. 
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Of course the rules of law governing the interpretation of an 
ambiguous written contract do not apply to the interpretation of 
a doubtful oral contract, which is the basis of this case, but the 
general principles as to the definiteness required in each case 
a1·e the same. 
3. 
Refusal of the Defendant's Instructions "B" and "H", and 
granting of Plaintiffs' Instruction No. 4. 
a. Refusal of Defendant's Instruction "B". 
It is submitted that the lower Court committed a prejudicial 
error in refusing Defendant's Instruction "B", as *amended, 
18* (Record, pp. 89-90), which sets forth the three main duties 
and obligations of a commission merchant, namely, to use 
due diligence in selling the goods, to use due diligence in attempting 
to collect the money from the purchaser after the sale, and to account 
to his principal for the moneJJ he has received from the purchaser. 
It was indispensible in this case, in which the main issue was 
whether the transaction was a sale of the apples in question to 
the Defendant or whether the transaction was merely a con-
signment to the commission merchant, that the Jury be instructed 
as to the obligations and duties of a commission merchant under 
the law, not covered in the Defendant's Instruction No. "A", 
which merely defines a commission merchant, nor in any other 
instruction. This instruction was expressly needed in view of 
the repeated questions put to the Defendant on cross-examina-
tion, which emphasized to the Jury that the Defendant admitted 
to the Plaintiffs his moral obligation to collect the money from 
the Co-operative for the Plaintiffs' account. (Record, pp. 71-72.) 
b. Refusal of Defendant's Instruction "H". 
It is further submitted that the lower Court erred in refusing 
Defendant's Instruction "H", which defines the proof required 
to esta.blish a valid and enforceable contract of sale. (Record, 
p. 92.) 
The defense to the action at law brought against the De-
fendant herein was of two natures: first, an affirmative 
19 * type *of defense that the transaction in question was not 
a sale but simply a consignment to the Defendant as a 
commission merchant; and second, a negative type of defense, 
that the Plaintiffs' evidence did not establish a contract of sale 
definite enough to be enforceable in a court of law. Therefore, 
the Defendant alleges that the giving of Instruction "H" was 
absolutely necessary for the Jury to understand in detail the 
legal aspects of this second main defense. 
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Defendant's Instruction "H", as offered is clearly supported 
by the facts of this case and by the law. Mullins v. Mingo 
Lime & Lumb<'A' Co., 176 Va. 44, 10 S. E. (2d) 492; 12 Am. Jur . ., 
Title "Contracts" Secs. 64-71; Williston on Contracts, rev. ed. 
(1938), Williston & Thompson, p. 42; 17 C. J. S. p. 364, Sec. 
36-C, Title "Contracts." 
c. Granting of Plaintijf s' Instruction No. 4. 
It is submitted that The Court committed prejudicial error 
in granting the Plaintiffs' Instructions No. 4, (Record, p. 87)., 
stating: "The Court instructs the Jury that the use of the 
words 'advance', 'factor', or 'sale on commission' does not neces-
sarily show an agency rather than a sale.'' 
This instruction, as given, causes the Court in effect to usurp 
the duties of the Jury in construing the various words used by 
the parties in . the transaction in question, and therefore was 
necessarily confµsing to the Jury. In the case of Mann vs. 
Crenshaw & Co., 158 Va. 193, 163 S. E. 375, this Court held that 
the definition of the words *"guaranteed Advance" as·used, 
20* is a question for the Jury. Also, this instruction is not 
supported by the evidence, since the .definition of any 
words incident to the transaction in question was not made an 
issue at any stage of the trial. 
CONCLUSION . 
. Wherefore, for the several errors assigned herein., your Peti-
tioner prays that this Honorable. Court will grant him a writ of 
error and supersedeas to the judgment herein complained of, and 
that said judgment be set aside and reversed and final judgment 
entered for the Defendant, or that said Judgment be reversed 
and set aside and the case remanded to the lower Court for a 
new trial; and further, that the bond of the Defendant, with 
proper security, given on March 8th, ·19491 in the amount of $2,700.00, conditioned as required for a supersede.as. under the 
statutes for such cases made and provided, Section 6338 and 
6351 of the Code of Virginia, as will appear from the certificate 
of the Clerk of the lower Court) included in the Record in this 
case, be accepted and allowed to stand during the completion 
of this appeal and that no further bond be required of him here-· 
in; and further, your Petitioner prays that the duly authenticated 
transcript of the record, hereto· attached, be treated as a part of 
this Petition. 
Your Petitioner desires to rely upon his Petition as his opening 
brief and will file the same in the Clerk's Office of the Supreme 
Court of Appeals of Virginia, at Richmond; and he desires that 
his counsel be permitted to state orally the necessity for review-
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ing and revising and reversing the decision of the lower Court 
hereinabove complained of. 
21 * *Your Petitioner avers that on the 26th day of April, 
1949, a copy of this Petition was mailed to Humes J. 
Franklin, Attorney at Law, Waynesboro, Va., and Wayt B. 
Timberl~ke, Attorney at Law, Staunton, Va., counsel of record 
for the Plaintiff's in the lower Court. 
Respectfully submitted, 
RALPH E. TURPIN, 
By ROBERT C. GOAD, Lovings-
ton, Va., His Attorney. 
I, Robert C. Goad, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion there 
is error in the Judgment complained of in the foregoing petition 
and that said judgment should be reviewed and reversed. 
Given under my hand this 26th day of April, 1949. 
Received April 28, 1949. 
ROBERT C. GOAD, Attorney 
at Law, Lovingston, Va. 
M. B. \VATTS, Clerk. 
June 22, f949-Writ of error and supersedeas awarded by the 
court. No bond required. 
RECORD 
VIRGINIA: 
M. B. W. 
In the Corporation for the City of Waynesboro. 
G. H. Branaman, E. W. Barger and C. M. Lambert, trading 
as Alta Vista Orchards, Plaintiffs, 
1). 
Ralph E. Turpin, Defendant. 
TRANSCRIPT OF EVIDENCE. 
Stenographic report of the testimony, together with the 
mot.ions, objections and exceptions on the part of the respective 
parties, and the instructions offered, amended, granted and 
refused, and the exceptions thereto, and other incidents of the 
trial of the case of G. H. Branaman, E. W. Barger and C. M. · 
Lambert, trading as Alta Vista Orchards v~ Ralph E. Turpin' 
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E. T. Almarode. 
on February 21st, 1949 before Honorable C. G. Quesenbeyr 
and Jury, in the Corporation Court for the City of Waynesboro, 
at Waynesboro, Virginia. 
Present: Messrs. Wayt B. Timberlake, Jr. and Humes J. 
Franklin, counsel for plaintiffs. 
Messrs. Robert C. Goad and Paul Whitehead, counsel for 
defendant. 
Reported by 
C. R. McCARTHY, Court Reporter 
Lynchburg, Virginia. 
page 2 ~ Note: Following the opening statements of counsel 
all witnesses, on motion of Mr. Timberlake, were ex-
cluded from the court room. 
E. T. ALMARODE, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Timberlake: 
Q. Will you state to the jury your full name, your age, your 
residence and occupation? 
A. Ernest Thomas Almarode, 53, live up next to Stuarts 
Draft on the Alta Vista Orchard and have been managing the 
orchard there for 22 years. 
Q. Mr. Almarode, you say you live near Stuarts Draft and 
have been managing the Alta Vista Orchards for 22 years, is that 
right? 
A. Yes, sir. 
Q. Is that the orchard owned by the plaintiffs in this case 
Mr. Lambert, Mr. Barger and Mr. Branaman? 
A. Yes, sir. 
Q. And have they owned that orchard continuously since you 
have been managing out there? 
A. Yes, sir. 
Q. Mr. Almarode, will you state to the jury generally, please 
sir, briefly what your duties as manager of that orchard entail'? 
A. Well, my duties is to see that the pruning is done, spray 
put on at the right time, packing the apples and also 
page 3 ~ selling the apples.. · 
Q. Now, do you sell the apples on your own iniative 
or do you do it after consultation with any of the three partners, 
or how is that handled? 
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A. If it is any apples to amount to anything I either call Mr. 
Branaman or go down and talk with him about it. If it is just 
a few apples I sell them on my own. 
Q. He is more or less the managing partner of the orchard? 
A. Yes, sir. 
Q. And if you sell any apples to amount to anything-what 
quantity do you mean? 
A. Anything over a hundred or two hundred bushels, some-
thing like that. • 
Q. Mr. Almarode, were you acting in your capacity as manager 
of the Alta Vista Orchards as you have just described in Septem-
ber of '46? 
A. Yes, sir. 
Q. Did you during that month have any contact or com-
munication with the defendant in this suit, Mr. Turpin, in 
reference to apples of the Alta Vista Orchards? 
A. Yes, sir. 
Q. Will you please state to the jury what was the nature of 
that contact or communication which you had with Mr. Turpin? 
A. I talked to Mr. Turpin over the telephone and he 
page 4 ~ wanted to know what I wa~ doing with the York apples 
and I told him we were packing them. He said, "Why 
don't you sell them to a by-product plant, take them to Timber-
ville." I said "We have no stock in the Timberville plant and 
understand we can't sell them without owning stock." He said, 
"Sell them to me." At that time there was a set price on apples 
and he said, "I will give you $3.65 less 15c.1' I said, "I will talk 
to Mr. Branaman. He is the boss and I'll talk to him and let 
you know." I went down in probably an hour or two hours to Mr. 
Branaman's office and we talked it over and figured up which 
would bring us the most money and he said, ''Go ahead and sell 
them to Mr. Turpin but do not sell them to any cooperative." 
He said he wanted nothing to do with the Co-op. I went over 
and Mr. Turpin was out and Mr. Mehler was in. I told Mr. 
Mehler, "We are going to sell you those apples and how do you 
want to put them in Timberville." He said, "Put them through 
Ralph Turpin to Alta Vista" and we started hauling them the 
next morning, fifteen loads. . 
Q. ..And those fifteen loads represented the amount over which 
this suit arose? 
A. Yes, sir. 
Q. Mr. Almarode, will you please state to the jury whether 
there was any question in your original discussion with Mr. 
Turpin about who should buy those apples? 
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A. No, sir. . 
page 5 } Q. What did Mr. Turpin state to you as to who the 
purchaser should be? 
A. He said he would buy them; that we couldn't sell them. 
Q. That you couldn't sell them and that he would buy the 
apples? 
A. Yes, sir. 
Q. And it was on the strength of that proposition you went in 
to see Mr. Branaman, as I understand? 
A. Yes, sir. 
Q. What did I understand you to say Mr. Branaman's in-
structions to you were? 
By Mr. Whitehead: We object to any conversation between 
Mr. Almarode and Mr. Branaman not in the presence of the 
defendant. 
By The Court: He was acting as his agent. I think the witness 
can say what his instructions were. 
By Mr. Whitehead: I think that may be correct,. if your · 
Honor please, but the question was what was the conversation 
between Mr. Branaman and the witness. Of course we object 
to that. 
By The Court: I don't think he could go any further 
page 6 f than tell what his instructions were. Let the reporter 
read the question back. 
Note: (The last preceding question was read back.) 
The Court: You may answer that .. 
A. His instructions to me were to sell them direct, not to sell 
them through a cooperative; that he didn't want to have any-
thing to do ·with the cooperative, and to sell them to .Mr. Turpi.I1p 
By Mr. Timberlake: 
Q. What do you mean by :'his instructions were to sell them 
direct"? 
A. He meant sell them to Mr.- Turpin. He wouldn't sell them 
through a cooperative. . 
Q. And, as I understand, you obtained those instructions 
immediately after Mr. Turpin had offered to buy the apples·? 
A. Yes, sir .. 
Q. And what was the price that Mr. Turpin was to pay for 
the apples? 
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A. $3.65, less 15c per hundred pounds. 
Q. That was for No. 1 apples? 
A. No. 1 canning. 
Q. Was any other price discussed as to the lower grade apples? 
A. No, sir. He told me what the price was and, of 
page 7 } course, we all knew because it was really a set price . 
in '46. · 
Q. So I understand he agreed to pay the fixed price of the 
apples, less 15c on the hundred pounds? 
A. Yes, sir. 
Q. After you received your instructions from Mr. Branaman 
you went to Mr. Tu'rpin's office and there found Mr. Mehler, 
his agent or employee? 
A. That is right. 
Q. And you passed Mr. Branaman's instructions on to him? 
A. That is right. 
Q. Did Mr. Mehler raise any question about the proposition'? 
A. No, sir. 
Q. What did you tell Mr: Mehler that you were willing to do'? 
A. I told Mr. Mehler I had talked with Mr. Branaman and 
was going to sell him the apples and asked him how to put them 
in Timberville. He said, "To Ralph Turpin from Alta Vista 
Orchards.'' 
Q. Now, did you have any further conversation with Mr. 
Turpin or his agent, Mr. Mehler, after the apples were delivered 
in accordance with the instructions you received from Tl!rpin '? 
A. Yes, sir, I went down in about a week, I guess it 
page 8 } was, after I delivered them and told him I was through 
hauling apples and he said, well, he hadn't gotten no 
inspection sheets how the loads run from down there; that he 
would get that shortly. Then I went back in about a week or 
ten days or two weeks and .Mr. Mehler said he had the inspection 
sheets but didn't get no money. I said, "That is your hard luck. 
We sold them to you." . 
Q. That was l\.'.lr .. Mehler you said that to'? 
A. Yes, sir. 
Q. Did Mr. Mehler in any way deny that you had sold them 
to him'? 
A. No, sir. 
Q. And you state that at that time he hacln't received the in-
spection sheets'? 
A. The first time he hadn't. The se~ond time he had received 
them. 
Q. The second time he had received them'? 
A. Yes, sir. 
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Q. The first time the absence of the inspection sheets was the 
reason he gave you for not paying you for the apples? 
A. Yes, sir. 
Q. The second time what reason did he give for not paying 
for the apples? 
A. He said he had got the inspection sheets but didn't get any 
money. I said, "That is your hard luck, not ours. 
page 9 ~ We sold them to you." 
Q. He didn't deny that? 
A. No, sir. 
Q. Did you have any further contact with him? 
A. I just don't remember whether I did or not. Probably I 
"'ent back a time or two afterwards but I won't say because I 
don't remember. 
Q. Will you please state to this jury, Mr. Almarode, whether 
Mr. Turpin or his agent Mr. Mehler, ever denied to you that Mr. 
Turpin had purchased these apples from the Alta Vista Orchards'? 
A. No, sir, they never have. 
CROSS EXAMINATION. 
By Mr. Goad: 
Q. Mr. Almarode, you are still working for Mr. Branaman? 
A. Yes, sir. 
Q. Working for him as of the present day? 
A. Yes, sir. 
Q. Now, you tell us that you made this deal with Mr. Turpin? 
A. Yes, sir. 
Q. As a matter of fact, didn't you go to Mr. Mehler? 
A. No, sir. 
Q. Didn't you go to him and ask him for a suggestio11 for the 
apple market at that time? 
page 10 ~ A. No, I don't recall it if I did. 
Q. Didn't Mr. Mehler tell you that they were 
handling other people's fruit through the cooperative on a broker-
age basis? 
A. No, sir. 
Q. And after he told you that didn't you go back to Mr. 
Branaman for instructions'? 
A. I never went to Mr. Branaman about this particular bunch 
of apples but one time. 
Q. After you came back from Mr. Branaman didn't you see 
Mr. Mehler again and ask him about the brokerage basis'? 
A. No, sir. 
Ralph E. Turpin v. G. H. Branaman, et als~ 19 
E. T. Almarode. 
Q. Didn't Mr. Mehler tell you if you wanted to send the apples 
you could go ahead and send them on a brokerage of 15c a hun-
dred pounds? 
A. No, sir. 
Q. How many apples were you selling to Mr. Turpin, as you 
claim? 
A. Sold him 15 truck loads. At the time I sold them I didn't 
know. 
Q. At the time of the sale you claim was made you had no 
understanding or contract was entered into as to how many 
apples was involved? 
A. No, sir. 
Q. It was indefinite? 
A. No, sir. He said he would take all I had. 
page 11 } Q. The price was indefinite? 
A. Ho, sir, had a price on them. 
Q. You didn't fix the price on them. 
A. No, sir, the price was fixed by the cooperative. 
Q. You want the jury to believe that your firm was selling 
apples and you didn't even set the price? 
A. We knew what we were going to get, sure. 
Q. How did you know what you were going to get when you 
didn't know how many apples of each class you would have? 
A. We knew how much a hundred pounds. 
Q. You didn't know how many hu'ndred pounds you had. 
A. No, can you tell by looking at a tree how many apples are 
on it? 
Q. As a matter of fact, Mr. Almarode, Mr. Turpin and Mr. 
Mehler never even looked at these apples, did they? 
A. I wouldn't say whether they did or not. Mr. Mehler was 
up there several times. I don't know if he looked at these apples. 
I wouldn't like to say because I don't recall. He came up several 
times that year. 
Q. He never came up to see you after this sale as you claim 
was made? 
A. Now, I couldn't tell you. Probably he did and probably 
he didn't. I wouldn't like to say because I don't know. 
Q. Mr. Almarode, when was the money supposed 
page 12 } to be paid? 
A. I just don't know. Whenever we had sold him 
any before we had been in the habit of getting our money. 
Q. Did Mr. Mehler and Mr. Turpin both tell you- this co-
operative was to pay one-half when they got the apples and one-
half later on the next spring after the apples were processed? 
A. We didn't sell them to the co-operative. I sold them to 
Mr. Turpin. 
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Q. I am not asking you that. I am asking didn't Mr. Mehler 
and Mr. Turpin tell you when you entered into this brokerage 
agreement the co-operative was to pay for the apples one-half 
when delivered and one-half next spring at some indefinite time 
after the apples had been processed and put on the market? 
A. No, sir. 
Q. Didn't tell you that? 
A. No, sir, not as I recall. 
Q. Didn't tell you _anything about when the apples would be 
paid for? · . 
A. No, sir, didn't say anything about when the apples would 
be paid for. 
Q. Mr. Almarode, you say under your own statement when 
you went to Mr. Turpin you say he told you to sell them-
By Mr. Timberlake: (interposing) 
He said Mr. Turpin got in touch with him. 
page 13 ~ By Mr. Goad; 
Q. Whenever you had the conversation you claim 
you had with Mr. Turpin you. say Mr. Turpin told you to sell 
them to this by-product plant? • 
A. No, sir, said sell them to him-"I will buy them Sell them 
to me." 
Q. You first said up on this witness stand that Mr. Turpin 
first told you to sell them to the by-product plant. 
A. No, sir, told me to sell them to him delivered to the by-
product plant. . 
Q. Do you deny you just told the court that 1VIr. Turpin first 
told you to sell them to the by-product plant? 
A. If I did I don't recall it. 
Q. You have got a. rather short memory,. if you can't recall 
what you said two minutes ago. 
A. I said I sold them to Mr. Turpin. 
Q. You want the jury and the court to believe that the sale 
price was 15c a hrmdred pounds~ Is that what the sales. price 
was? 
A. The price was $3.65. 
Q. 15c a hundred pounds is what Mr. Turpin was to make on 
the deal? 
A. Yes. 
Q. You know what that figures up on this whole $4,.400.00 
transaction? 
A. No, sir. 
page 14 ~ Q. Do you think Mr. Turpin wou~d handle a. 
$4,400.00 proposition for a profit of $210.00'? 
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· A. I don't know. 
Q. You claim Mr. 'furpin _told you that you all couldn't sell 
to this co-operative because you were not members? 
A. No, sir. I told you I understood we couldn't sell to them 
because we were not members and he said he had stock and sell 
them to him. 
Q. He didn't tell you he being a member of the co-operative 
knew that the co-operative was only required to do 51% of its 
business with members and the other 49% could be done with" 
non-members? 
A. No, sir. 
Q. He didn't tell you that, and he was a member of the co-op? 
A. No·, sir. . ~ 
Q. Mr. Almarode, the first apples that you all sent down to 
Timberville were tree run and hand-picked apples, weren't they? 
A. Sure, run over a grading machine. 
Q. After the first lot of apples had been sent down there you 
called up Mr. Mehler and asked him whether you could send 
through them as brokers or through Mr. Turpin as a b~oker 
some apples that had dropped on the ground. Didn't you ask 
him if.he would include that in the same order? 
page 15 ~ A. I don't recall. I may have done it-probably 
did. 
Q. So you don't recall that? 
A. No, sir, I don't recall that. As I say, I may have. I 
don't know. 
Q. You don't remember anything about . calling Mr. Mehler 
and Mr. Turpin up and asking them if you couldn't inclu~e in 
the apples that had already been shipped through them as brokers 
these apples? 
A. No, sir. 
By Mr. Timberlake: He has never at one time stated he 
shipped apples through any broker. You are putting the words· 
in his mouth. 
By Mr. Goad: I have wide latitude in cross examination. 
By The Court: All right, gentlemen, go ahead. 1 
By Mr. Goad: 
Q. Mr. Almarode, you just testified that when the apples were 
shipped down there from your orchard to Timberville that Mr. 
Turpin told you to put on the ticket "to Ralph Turpin for Alta 
Vista Orchards?" 
A. "From Alta Vista Orchards." 
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Q. You never mentioned that fact at the former trial of this 
ease, did you? 
A. Yes, sir, brought it up in the statement and 
page 16 } showed it on the tickets, on the shed receipts. 
. Q. On the shed receipts it shows it went in the name 
of Ralph Turpin, address, Alta Vista . 
. A. That is their mistake down there. I told them through 
Ralph Trlrpin from Alta Vista Orchards. If they didn't put it 
in there it is their mistake, not mine. 
RE-DIRECT EXAMINATION 
By Mr. Timberlake: 
Q. As I understood from your testimony, both on direct and 
on cross examination, Mr. Almarode, your conversation initially 
was with Mr. Turpin. 
, A. Yes, sir. 
i Q. Do you know where that conversation took place? 
A. Over the telephone. 
· Q. And did you call him or did he call you? 
A. I couldn't say. Probably he called me or probably I called 
: 'him. I just don't know. We talk over the telephone several 
times a day. If he had a car and had no place for it he called 
me, and if I had a truck come in and wanted a truck load of 
certain kind of apples I would call him. 
The witness stands aside. 
page 17 } G. H. BRANAMAN, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Franklin: 
Q. Will you state your name, address and occupation? 
A. You left off my age. I am G. H. Branaman, Waynesboro, 
Virginia and I am an attorney. 
Q. Mr. Branaman, who are the owners of the Alta Vistn. 
Orchards? 
A. Messrs. Lambert, Barger and Branaman. 
Q. Where is your orchard located? 
A. This one is located near Stuarts Draft. The other is 
northwest of the city of Waynesboro, in fact, part of it is in the 
city. 
Q. Under the new annexation? 
A. Yes, sir. 
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· Q. Do you recall in the fall of 1946, when your apples were 
being sold, Mr. Almarode coming to your office for instructions 
in regard to the sale of some canning apples? 
A. Yes, he came there in the afternoon I think after 3 :00 
o'clock with reference to this particular transaction and he and 
I discussed it and I gave him instructions as he has testified to; 
He left my office and I take it went directly to Mr. Turpin's 
office which is in the southern part of our building about 200 
feet from my office and on the same floor. 
page 18 ~ Q. Your office is in the northern end and his is in 
the southern end? 
A. Yes, sir, or in the southwest end, you might.say, and ours 
is in the northeast end. 
Q. What were the instructions you gave your agent, Mr. 
Almarode? · 
A. After we discussed it my instructions were that we weren't 
interested in selling any apples to the Zigler Canning Co-op._ 
In fact, we wouldn't make any sale to the~, and if Mr. Turpin 
wanted to buy them himself why we would sell them to him. 
We had sold some apples to Mr. Turpin and we also had had Mr; 
Turpin sell some apples for us as a broker. We had no interest in 
the co-op and I wouldn't under any circumstances send apples 
there, not only for the reason that we had no interest or no stock 
but I had the year before had some experience with Mr. Zigler and 
I regarded him as an uncertain manager and with my knowledge 
I wouldn't sell Mr. Zigler anything. 
Q. Mr. Branaman, I hand you what purports to be some shed 
receipts. Will you tell the jury what those are and will you read 
one of them to the jury, the first one? 
By The Court: Are you going to off er those in evidence? 
By Mr. Franklin: Yes, sir, I would like to offer them as 
evidence. 
page 19 ~ Q. Will you read that first one? 
A. The first sheet is from Zigler Canning Co-op, 
Inc., Timberville, Virginia. It is dated 9/19/46. "Received 
of R. Turpin apples, York Variety. Net weight 7566 'pounds. 
Hauled by Frank Fitzgerald. Received in shed by Good." 
Q. Will you read the second one and all of the other receipts'? 
A. I think they are all similar save only that under the name 
of R. Turpin is noted "Alta Vista," and apparently the same 
party made all deliveries and the "Alta Vista" follows the name 
of "R. Turpin" and is on the line marked "Address-Alta Vista.'' 
Q. Will you file those as Plaintiff's Exhibit No. 1? 
A. Yes, sir . 
. Q. Do you know the exact amount due for the apples sold to 
Mr. Turpin? · 
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A. The calculation is with a statement filed with the notice of 
motion in this case. You might refer to that, and I think it is 
necessary to take 15c off of that calculation to make the exact 
amount. As I understand from the papers filed by the defendant 
there is no controversy abotit the amount due, some twenty-two 
hundred odd dollars. 
By The Court: Is it agreed that there is no dispute 
page 20 } about the amount involved? 
By Mr. Goad: That is right, the gross amount, less 
the 15c per hundred pounds commission. 
By Mr. Franklin: The way I have figured it it is $2,196.34. 
The Witness: Take that amount with interest from December 
1st, 1946. 
By Mr. Franklin·: 
Q. That sum, of course, is the agreed price of the apples. Is 
that correct? ~ 
A. As I understand it, it is correct. 
Q. Were any payments made on the apples? 
A. A payment was sent up to the office early part of January, 
1947. 
Q. How much? 
A. $2,000.00. 
Q. Mr. Branaman, before that payment had you had any 
conversation or contact with Mr. Mehler in regard to payments? 
A. Mr. Almarode I know went to the office several times and 
on one occasion he brought back from the office tally sheet-
By Mr. Goad: I object to that unless you know it. 
page 21 } The Witness: This came back with him and he 
brought it from the office and .I offer it in evidence, 
showing that 140,025 pounds of apples had been delivered to 
Mr. Turpin from the Alta Vista Orchards at the Zigler Canning 
Co-op. 
By The Court: . 
Q. Tliat is a sheet that Mr. Almarode brought to you? 
A. Yes, sir, from the other end of the hall from the Turpin 
office, and then that shows 78,735 pounds of 2~ inch No.l York 
canners at $3.65; 23,478 pounds of No. 1 York canners at $3.65; 
6,374 pounds of No. 2 canners at $2.00 and 31,438 pounds of 
chops (small apples) at $1.75, except 272 pounds of ciders at 
$1.00. It is worked out on a tally sheet.' 
By Mr. Franklin: 
Q. Mr. Branaman, under this sale to Mr. Turpin when were 
you to receive payment for these apples? 
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A. After delivery and after tlw tally sheets came over, and 
that was the practice of Mr. Turpin's office and we expected to 
be paid, of course. 
Q. Mr. Branaman, did you ever have any conversation with 
Mr. Turpin in regard to the payment after the $2,000.00 was paid? 
A. On several occasions I asked Mr. Turpin how about the 
balance on the canning apple accounts. He never denied out-
right that it was due us at all. From time to time 
page 22 ~ I would see him and inquire about it and ask him when 
he was going to pay but he dodged the issue but never 
denied positively that he was indebted to us. 
Q. Did he ever deny you had made a sale to him? 
A. No, no question about a sale came up. In the month of 
May, 1948 he was in my office and he and I discussed it and I 
told him that he ought to settle with us, give us a note or some-
thing like that and close out the account-make an end of it, 
and I wasn't able to bring the matter to a settlement. Then he 
went out of the office and in a week maybe after that sent me a 
a statement showing that it was a brokerage transaction; that he 
considered it a brokerage transaction. That was the first time l 
had known it was a brokerage trans9,ction. ' 
' ) 
By The Court: 
Q. When was that? ·: 
A. That was after my discussion with him in the month of May: 
Q. What year'? · · 
4. 1948, I think. 
By Mr. Franklin: . ; 
Q. I understand when he talked to you in the office he didn't 
deny that he owed you? · l 
A. No, he did not. 
Q. Did he deny there was a sale? 
A. No, he did not. I considered that my instruc-; 
page 23 } tions had been follow~d perfectly by Mr. Almarode 
and a sale had been made, otherwise I would never 
have brought this suit. : 
Q. Mr. Branaman, after this suit was brought did you have 
a further conversation with Mr. Turpin'? · · 
A. I talked to Mr. Turpin about the time the suit was brought. 
I think the papers had been served on him. It was along our· 
building on Wayne Avenue near the barber shop. He was 
coming north evidently going to his office, and I was leaving the 
building and going south and I stopped and rather apologizeq· 
for the fact that I had to bring a suit against him to clear up this 
matter, told him I regretted it and didn't see why he hadn't 
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settled. He told me he didn't have any money and he said he 
wished that he had never gone into the co-op; said, "I wish I had 
done like you men did and stayed away from it." That was 
~bout all the conversation. 
·. Q. Mr. Branaman, at the time of this sale did you receive any 
notice in writing from Mr. Turpin that he was selling this to the 
Zigler Canning Co-op which he had an interest in? 
A. No, no notice whatever. Had he given me notice tha.t we 
were selling to the co-op I would have halted it then and there. 
By The Court: That answer was not responsive to the 
question. 
page 24 ~ The Witness: I think I answered that we had no 
. written not.ice at any time from Mr. Turpin that we 
were selling to the Zigler Canning Co-op at Timberville or that 
he was an owner or was interested in it. 
CROSS EXAMINATION 
By Mr. Goad: 
Q. Mr. Branaman, these shed receipts, of course, were given 
to your driver when he took the apples down to Zigler Canning 
Co-op? 
A. I see Mr. Fitzgerald's name as driver on each of those 
sheets. Now, I don't know Mr. Fitzgerald and if you want to 
have that question answered positively you will have to ask Mr. 
Almarode. . 
Q. Isn't it a fact that on all these except the first one-for 
some reason they omitted the first one-they have "Ralph 
Turpin and Alta Vista?" 
A. Ralph Turpin is the name of the person whose apples are 
being delivered and right under that or opposite "address" is 
"Alta Vista" on every sheet save the first one. 
Q. Ralph Turpin and Alta Vista on every sheet except the 
first one? 
A. Yes, sir. Those sheets evidently show that the apples 
were delivered by Ralph Turpin to the canning company and 
beside the word "address" is "Alta Vista." 
Q. As a matter of fact your own man took your 
page 25 ~ apples from your orchard down to the Zigler Co-op! 
A. Yes, sir, but when we sold them to Mr. Turpin the 
sale was made by Mr. Almarode with the understanding that the 
delivery was to be made for him at Timberville. 
Q. Mr. Branaman, I want to get this straight. Of your own 
knowledge you don't know anything of the transaction that Mr. 
~lmarode made with either Mr. Turpin or Mr. Mehler. 
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A. I am confident that Mr. Almarode went from my office and 
sold these apples to Mr. Ralph Turpin. 
Q. That is just your opinion. 
A. Mr. Almarode has been with us 22 years. He is a man I 
rely on and he has been a very high-class man and I am satisfied 
he went immediately from my office and closed the transaction 
at Turpin's office and a sale was made·to Mr. Turpin and if that 
wasn't my view I wouldn't be here today to testify. 
Q. I take it that is your view btit I want you to answer my 
question. To your knowledge you don't know what the trans-
action was? 
A. No, of course not. I was in my office and was busy. 
Q. Mr. Branaman, you just stated that Mr. Turpin didn't 
give you any notice that these apples were being sent to this co-op 
but you knew where they were going, didn't you? 
page 26 } A. We had no written notice. 
Q. I say you knew where they were going. 
A. Why yes. 
Q. Because you sent them in your own trucks. 
A. They were sent there. 
Q. This $2,000.00 check which I hand you, was accompanied 
by a memorandum,' was it not? . 
A. Well, there are a lot of marks on this. It is the practice 
in our apple dealings-
Mr. Goad: I object to that. I just want him to testify to 
facts. 
By The Court: Answer his questions. If your counsel wish 
to bring out something they can do it. 
The ·witness: The check was sent up to the office by someone 
from Mr. Turpin's office. It is dated 1, 3, 47, payable to the 
Alta Vista Orchards for $2,000.00, Ralph E. Turpin and Leo 
Mehler, apparently his office manager, on the Citizens Waynes-
boro Bank and Trust Company, Waynesboro, Virginia. That 
check is endorsed by Alta Vista Orchards in the handwriting of my 
then stenographer or secretary. She is now married and lives in 
Alabama. I say that this particular memorandum that came 
with it is dated the same day and is marked ''Alta Vista Orchards, 
1, 3, 47, Stuarts Draft, Virginia-advance from Zigler,i 
page 27 ~ balance will follow soon as received-$2,000.00." 
Before when this matter came up I could not positively 
testify that there was a copy like that ever came to our office. 
I looked at noon that day and did not find it in the file of 1946., 
Since that time I examined the file again and recently, in fact, I 
found a statement on file in white, a billhead in white paper, 
down in the file crumpled up. Some way it had been pushed 
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down in some papers and that is the same thing indentically as 
this memorandum that Mr. Turpin kept at his office save that 
the white sheet is on his billhead and the other is retained at his 
office. 
By The Court: · . 
. Q. They both ·b~ar the same date? 
A. Same date and the billhead is marked "paid by check 60313, 
47 and that apparently is in the handwriting of my secretary. 
She handled all of these orchard transactions. 
By Mr. Goad: 
Q. The white is just the original and the other i'3 a carbon 
copy? 
A. I don't think there is any difference except one is on white 
· paper and the other is not. 
Mr. Goad: I would like to introduce these in evidence. 
By The Court: Better identify that as "Defendant's Exhibit 
No. 1." Do you file all ~hree papers as one exhibit? 
page 28 ~ By Mr. Goad: Yes, sir, the check and the original 
and carbon copy of the memorandum that went with it. 
Q. Mr. Branaman, the first thing in writing between you and 
Mr. Turpin wa.s a statement from Mr. Tm;pin to you setting 
forth the i;noney that he had collected from the Zigler Canning 
Co-op for the Alta Vista Orchards, le:Ss his commissions, and 
applying the amount left. after deducting commissions and 
crediting it on the $2,000.00 already paid. That was the first 
statement in writing after this statement, wasn't it? 
· A. The first one that I have any knowledge of that came to 
the office, Mr.· Goad, is this tally sheet which came up · from his 
office and also the tickets I think came to the office from Mr. 
Almarode. 
Q. I mean the first paper that shows on its face the nature of 
the transaction was this statement showing it to be a brokerage 
transaction . 
. A. That doesn't show-excuse me, I am about to get in an 
argument. 
Q. Let me frame my question this way: The first written 
statement in which Mr. Turpin claimed his commission on this 
transaction was delivered to you by Turpin on I think May 21st 
of last year, 1948. · 
A. I think you are right in that. I would have to review the 
file again or refer to some data. It is a little difficult to keep 
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the dates. I don't want to be involved in a conflict 
page 29 ~ about dates. If you have anything on file that is to 
come up please let me see it because I want to testify 
correctly about it as possible. 
Q. The first claim you or your company made in writing 
claiming this was a sale was when the papers were served on Mr. 
Turpin in this suit. You never sent any paper claiming this 
was a contract of sale tlntil after the·suit was brought. 
A. I think the first· referenc.e to it was a letter I wrote him, 
but you understand Mr. Turpin is a tenant in our building and 
I see him freq lien tly. 
Q. Will you answer my question? . 
A. If I recall correctly, Mr. Goad, after Mr. Turpin sent me a 
statement setting up the fa.ct that it was his contention that this 
was a brokerage transaction I laid it on the desk and it stayed 
'there for sometime and I then wrote Mr. Turpin and told him 
since we had not been able to close the matter out we were going 
to sue him and I think that :was dated either June or July, 1948. 
By The Court: 
Q. That is the first time you did any writing on the subject? 
A. Yes,.sir, I think it is. 
By Mr. Goad: • 
Q. Of course, in that letter y~u didn't send him any state-
ment as to what was du~. . 
page 30 } A. No, I didn't send him any statement. He knew 
what was due. He is trying to dodge it now. 
Q. The first statement of account you sent him was this ac-
count that accompanied the p9.pers in the suit? · 
A. Yes, sir, that is the first account that I sent him. He sent_ 
us an account. I think it was in May or J tine claiming it was a 
brokerage transaction. We had carried it always as a sales 
transaction in our relations with Mr. Turpin. 
RE-DIRECT EXAMINATION. 
By Mr. Franklin: . 
Q. Mr. Branaman, this tally sheet from Mr. Turpin's office,· 
are the prices designated in those columns the prices you were. 
to receive for the apples? 
A. Yes, sir. $3.65 for No. 1, No. 2 canners was $2.00, and 
so forth. We sold Mr. Turpin some other canning apples at 
$3.50, as I recall it. 
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The witness stands aside. 
By Mr. Timberlake: We rest, your Honor. 
page 31 } EVIDENCE FOR THE DEFENSE 
LEO MEHLER, 
having been f.rst duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Goad: 
Q. You are Mr. Leo Mehler? 
· A. Yes, sir. 
Q. Mr. Mehler, during the fall of 1946 were you working for 
Mr. Ralph Turpin? 
· A. That is right. 
Q. In what capacity? 
A. Office manager, just helping him in his work, kept the 
books and answered the telephone. 
Q. Mr. Mehler, I want you to tell the court and jury in your 
own words about this transaction in question between your 
firm and the Alta Vista Orchards. 
A. Well, late in August or early in September Mr. Almarode 
came into the office. We have two offices, an inner office and 
an outer office, and this was in the inner office, the first conversa-
tion, and he said he had Yorks and what would I suggest that he 
do with them. I told him that we were sending practically all 
our apples that were to be bulked to Zigler Canning Corporation 
at Timberville. He asked me what the deal was. I told him 
that the price was $3.65 for No. 1 canners and the 
page 32 } price went on down on the different grades to $1.00 
for ciders; that our charge was 15c for handling the dea, 
and that we had been shipping quite a few apples for other 
growers, had just finished a peach deal which had been satis-
factory. That was in answer to his question about what I knew 
about the concern. I told him that I had no personal experience 
before coming with Mr. Turpin but Mr. Turpin had and his 
experiences had been satisfactory. Mr. Almarode then said 
that was the information he wanted at the time and went on out. 
A few days later he came back and wanted to know some more 
about the deal. I told him that Zigler had proposed to pay 
one-half of the cost of the apples on the first of December, or 
shortly thereafter, and the balance in the spring when the product 
out of which the apples were made-rather, the product made 
from the apples, was sold, and Mr. Almarode said that the deal 
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would have to be a purchase .. He said Mr. Turpin would have 
to buy the apples and I told him that I had no authority to enter 
into such a deal; if he wanted to wait on Mr. Turpin why not 
come into the office and he could talk to Mr. Turpin a little later 
He said, no, he didn't want to wait. I suggested to him that if 
he wanted Mr. Turpin to handle the apples on a brokerage basis 
he could just send the apples down most any time he wanted to 
and Zigler was ready for them. The next thing I knew anything 
about it was when we were getting yellow tickets from 
page 33 } Zigler indicating that the apples were going down. 
During the course of the deal Mr. Almarode called up 
and said he had some "drops"; that they were awfully nice and 
could we handle them. I told him I didn't know but I would 
find out. He said, "That is not necessary", said, "I can just 
take a sample. I am having a truck go down shortly and I am 
going with them and will take a sample down." He took a 
sample and Zigler took the apples, took those "drops." 
Q. So the first apples were tree-run and hand-picked? 
A. Tree-run hand-picked for the first apples. 
Q. Then after he hap. sent them down there several days later 
he asked you about these apples that had dropped on the ground? 
A. That is right. 
Q. And so the last thing you told him was if he wanted to send 
the apples down there he could send them down through you all 
as brokers and what was the commission you were to get? 
A. Fifteen cents a hundred pounds. 
Q. And the next thing you knew about it you started getting 
these yellow sheets, these shed receipts which have been in-
troduced in evidence? 
A. Yes, sir, that is right. 
Q. Was there a definite amount of apples involved? 
A. No, no definite amount involved. 
Q. How many was he supposed to take down? 
page 34 ~ A. Nothing was said about any definite quantity, 
not to me. 
Q. Did ,you ever go over to examine the apples before they 
were shipped down by the Alta Vista people to Timberville? 
A. No, sir, I did not. . 
Q. Was there any contract in writing at all? 
A. No. 
Q. Now, how about this $2,000.00 check, what do you know 
about that? 
A. Well, we collected some money from Zigler. It didn't 
amount to half but Mr. Branaman said that he needed some 
money and wished we would come across, so we got some money 
from Zigler and figured out what approximately half of his 
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account was and gave him a check for that. We approximated 
what his account would come up to because we didn't have all 
the figures together at that time and we figured it would come 
around $4,000.00 and gave him a check for $2,000.00. When we 
got all the figures together we found that was too much; that 
they only paid a third. We only collected a third from them 
not a half. 
Q. You say your understanding was with the Co-op they 
would pay one-half when the apples were taken down there? 
A. V\T ould pay one-half about the first of December. 
· ·Q .. But they didn't come across with one-haU? 
page 35 } · A. No, sir, they did not. 
. Q. And when was the last one-half to be paid? 
A. Along in the spring, April or May or whenever they had 
the product sold which was made from the apples that were 
taken down. 
Q. You explained the method of payment and time of pay-
ment to Mr. Almarode? 
A. Yes, sir. 
Q. So the time of payment was not definite? 
A. No, sir, except as I have just described it. Of course, that 
would all hinge on our collecting the money. 
Q. Mr. Mehler, how was the price of these apples fixed? 
What determined the price? 
A. You mean the different grades? 
Q. What determined the price? 
A ... That was established before the apples went down there. 
The price on the apples was established and the grades was 
established by the inspector down there. 
Q. I want to get this clear to the jury: How many of each 
class of apples were there and how was that determined'? 
A. You can see from these tickets when a truckload of apples 
went down they were weighed, inspected, and a percentage 
figured out of each grade and those percentages, of course, added 
up to 100. If the man sent down 10,000 pounds of apples there 
might be 50% of No. 1, 30% of No. 2, and so 
page 36 ~ forth. 
Q. The grades of apples wasn't determined until 
they got to the co-operative? 
A. That is right. 
Q. And it was their duty to classify them? 
A. Yes, sir. 
Q. Mr. Mehler, I want you to tell the jury and the court what 
kind of a transaction this was between you and Mr. Turpin and 
the Alta Vista Orchards. 
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By Mr. Timberlake: We object to that question on the ground 
it calls for a statement from this witness of a matter of law which 
is up to the court and the jury to determined. 
By The Court: I think that is right. I think Mr. Goad can 
ask him what he did and what transpired between the parties 
but the conclusions are to be drawn by the court and jury. I 
sustain the objection. 
By Mr. Goad: It is just a question of fact whether it was a 
sale or not. He can tell the jury what kind of transaction he 
entered in to. 
By The Court: He can state the facts as he knows them. It 
is up to the jury to tell whether they made a con-
page 37 ~ tract of brokerage or whether it was a sale. I don't 
think he can state a conclusion at all. Mr. Mehler 
has already stated, I believe, as far as his authority went and as 
far as he could go it would have to be on a brokerage basis. 
By Mr. Goad: 
Q. As the Judge stated, you had no authority to purchase the 
apples? 
A. I did not. 
Q. And did you agree to purchase the apples? 
A. No, sir. 
CROSS EXAMINATION. · 
By Mr. Timberlake: 
Q. Mr. Mehler, when Mr. Alm9,rode first came to the office 
and talked to you you don't know of your personal knowledge 
whether he had prior to that talked to .J..V!r. Turpin by telephone 
or not, do you'? 
A. No, sir, I do not know. 
Q. And I believe you testified that Mr. Almarode when he 
talked with you told you it would have to be a sale and not a 
brokerage transaction'? 
A. That is right. 
Q. And I believe you also stated in response to Mr. Goad's 
question that the price was known and established prior to the 
delivery of the apples but the quantity and the grade depended 
upon the inspection down at the cannery? 
A. That is right. 
page 38 ~ RE-DIRECT- EXAMINATION. 
By Mr. Mehler: 
Q. One question I overlooked asking you about the check, 
Do you recall the memorandum that accompained the check? 
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A. Yes, sir. 
Q. Will you explain what that memorandum means? 
By Mr. Franklin: I object. 
By The Court: He can read it. 
By Mr. Goad: 
Q. Read the memorandum . 
. Note: (The witness reads the memorandum which is filed as 
a part of Defendant's Exhibit No. 1.) 
Q. Were you all expecting to get the money from Zigler at 
that time'? 
By The Court: At what time? 
By Mr. Goad: At the time of this check. 
By The Court: I understood Mr. Mehler to say when that 
check was drawn they had gotten some money. 
The Witness: That morning we had gotten a check. 
page 39 ~ By Mr. Goad: 
Q. Let me put it this way: Do you know about 
how much you had received from Zigler Co-op at the time that 
check was drawn'? 
By Mr. Timberlake: I object. That was clearly a matter 
covered on direct examina.tion. 
By The Court: He testified he got a check from Zigler and 
understood Zigler was sending them a half but ,vhen they figured 
it out later when they had all the figures they discovered they 
had only received a third. 
By Mr. Goad: 
Q. That is the memorandum that accompanied the check'? 
A. Yes, sir. 
Q. Mr. Mehler, wa.s there any agreement between you and 
Mr. Almarode as to how many apples were to be sent'? 
A. No, sir. 
Q. The only agreement was how much each class of apples 
was to bring? 
A. Yes, sir. 
The witness stands aside. 
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having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION 
By Mr. Goad: 
Q. You are Mr. Ralph E. Turpin? 
A. Yes, sir. 
Q. You are now and were engaged in the apple business here 
with your office in the Branaman building? 
A. Yes, sir. 
Q. You were engaged in that business in the fall of 1946? 
A. Yes, sir. We came to Waynesboro about 1935 and have 
been here ever since. 
Q. How long have you been in the apple business and fruit 
business? 
A. Practically all my life with the exception of the time I was 
in World War 1, and at school. 
Q. Mr. Turpin, will you tell the court and jury in your own 
words about this transaction? 
A. In the fall of 1946, crop year of '46-' 4 7, the Virginia crop 
was very large. We shipped apples for various customers to 
processing plants and to the fresh markets, wherever the best 
market could be obtained for the fruit at the time of shipment 
We handled apples for the Alta Vista account that fall in package 
and in bulk. When our contracts had been filled with 
page 41 ~ Stokley, Van-Camp and various other concerns we 
ship to, then we used the Co-op down at Timberville, 
Virginia, which I had become a n~mber of. In other words, 
this Co-op was formed for the benefit of the grower and it was 
financed by the Co-operative Bank of Baltimore and is still so 
:financed. We did not buy any fruit for that account then or 
previous to that time when we had been shipping peaches. We 
had shipped our own fruit from our own orchard, several loads 
of fruit, down to the cannery and had been paid for those peaches. 
Then when the apple season came on I went down there and 
asked the management if it was possible to include fruit from 
growers who were not members. They told me that was all 
right under Co-operative law; that they could accept that. I 
immediately set up a bookkeeping system similar to canneries-
all canneries use this system. They use my name in the master 
account. 
By Mr. Timberlake: We don't like to interject objections 
frequently but any discussions or negotiations or transactions 
that this man had with the Zigler Canning Co-op prior to the 
transaction here in question between him and the plaintiffs in 
this case is not proper or pertinent evidence and we feel that it is 
inadmissible. 
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By The Court: I don t think he can state what he 
page 42 ~ did in other cases. I don't see any particular harm 
in him saying he made con~act with these people just 
to give a little background so the jury will understand. Let's 
go on for a moment and see what the line of questioning leads to. 
By Mr. Timberlake: It is understood it will be heard subject 
to our objection. 
By Mr. Goad: I am just trying to bring out the background. 
Q~ Go ahead, Mr. Turpin. 
A. I took it up with the bookkeeping department how all the 
accounts should_ be handled. I had plenty of experience in 
handling with Heinz and other accounts, and a master account · 
is put in the name of Ralph E. Turpin and orchards from which 
that fruit comes or the customer. 
By The Court: I think that is getting a little far afield. I 
don't think it has any probative value as to whether there was or 
w~.sn't any contract here. Up to this point it is all right. He 
made a deal with these parties to handle apples. The ex parte 
way of handling his accoun~s couldn't be binding on anybody. 
By Mr. Goad: 
Q. You arranged with the Co-op at Timberville for 
page 43 ~ you to ship apples to them for the growers? 
A. That is right. 
Q. How about this transaction in question? 
A. The Alta Vista Orch31ds transaction. I was very busy 
that season. We shipped about a half-million bushels of apples 
during that year and Mr. Mehler was my office manager and 
agent. As far as the deal is concerned I made no arrangements 
with the Alta Vista Orchards, Mr. Almarode or Mr. Branaman 
either. 
Q. Mr. Mehler made the transaction? 
A. That is right. At various times Ernest Almarode has 
called me up for market information. He would say: ''How is 
the market today? I have got a car of Yorks or a car of Jonathans 
and want you to handle them" and in all cases here in Augusta 
County it is a brokerage transaction. 
Q. Go ahead and tell the jury what you know about the trans-
action, the one we are talking about now. 
A. Well, these apples were going to different plants and 
different places. Of course, Mr. Mehler had the Zigler plant 
to use and I didn't know anything about it until the deal was 
over. Mr. Branaman saw me on the street or in the building 
one day. It was in December, I think, of that year, fall of '46, 
and he said, "Well, we put all those app .. es down there to T ..m.ber-
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ville, down to the Zigler plant. Our operating ex-
page 44 } penses are heavy in the orchard, we have a lot of 
expense now, and I want you to get my money for 
me." I said, "We will use every effort to get that money. I 
am right back of this thing and they have promised to pay us the 
first half here in December." That was all that was said. Of 
course, my responsibility as a broker, is to keep after any un-
collected account. That is my duty. 
Q. How about the second half of the payment, when was that 
due? 
A. The second ha.If, according to the Co-operative, was to be 
paid when the product was sold. 
By Mr. Timberlake: vVe object to that. He doesn't say he 
had any discussion with Mr. Branaman about any first or second 
half. He is going back now to the proposition what his arrange-
ments were with the cannery. 
By The Court: I think the question here is whether there was 
or was not a contract. Mr. Mehler has explained on the stand 
what his conversations were with Mr. Almarode and he told him 
how the Co-op worked. I don't think it is proper to bring it 
out again. 
By Mr. Goad: 
Q. I believe it was January 3rd, 1947 when you 
page 45 ~ caused this $2,000.00 check to be sent to Alta Vista 
Orchards. 
A. Mr. Branaman saw me again and asked for some money. 
I went to the office and I said, "How much money have we re-
ceived from the Zigler Co-operative on the Alta Vista account?'. 
That morning a check had come in for $5,000.00 from the Zigler 
Co-operative and Mr. :Mehler and I figured that one-half of that 
amount due, though we did not have the final sheets in regard to 
inspection, pounds, and so forth-I mean we couldn't figure it 
up exactly. ,ve figured that $2,000.00 would about represent 
the first half-payment on the account. We were handling those 
on a brokerage of 15c a hundred pounds. · 
Q. The $5,000.00 was payment on the Alta Vista account and 
other accounts too'? 
A. Yes, sir, sent in a lump sum. 
Q. How many other accounts did that cover besides Alta Vista? 
A. I have no idea but we shipped over $30,000.00 worth of 
fruit to that cannery that season for all of the gro,~ers. 
Q. And in that $30,000.00 was included the $4,400.00 worth 
of the Alta Vista Orchards apples? 
38 Supreme Oourt of Appeals of Virginia 
Ralph E. Turpin. 
A. That included the Alta Vista Orchards account. We have 
a certificate of indebtedness which is on file here with the court 
from the cannery and they are settling this thing. 
page 46 } The cannery is still operating-I mean it is still in 
existence, more so than ever under Mr. Truman's 
regime. 
. Q. Mr. Turpin, Mr. Almarode testified you t'.)ld him that you 
would buy these apples. Is that true or not? 
A. It is not true. 
Q. And I believe Mr. Branaman testified that it was definitely 
a sale to you. Is tha.t true or not? · 
A. It was not a sale to me. 
Q. Was there any contract in writing? 
A. No, sir. All the Zigler accounts were handled on a basis 
of 15c per hundredweight brokerage and the brokerage on that 
account would amount to about $210.00. I certainly wouldn't 
have handled a transaction-
By Mr. Franklin: (interposing) We object. 
By The Court: That is something that might be argued by 
counsel. 
By Mr. Goad: 
Q. Mr. Turpin, did you ever go up and look at these a.pples, 
the ones in controversv? 
A. No, sir., I was1{'t at Alta Vista Orchards that fall during 
that whole season. 
Q. When did you first find out how many apples had been 
shipped down to the cannery by the Alta Vista people? 
A. Not until our final report came in. Of course 1 
page 47 ~ after the apple shipping season we got busy compiling 
totals or report of each grower's account. The office 
force worked on that getting those accounts in shape, figuring 
out each separate account from each orchard. 
Q. Mr. Turpin, did you ever admit liability to Mr. Branaman 
at all? 
A. No, sir. The only liability that I admitted was in May of 
this past year. I was appointed sales manager for the Union 
Apple Company and I went into his office under instructions of 
the President of that company to have an a.greement with him 
concerning my contract with the Union Apple Company as sales 
manager. Mr. Branaman then brought up this question of the 
Zigler account and he said, "You owe me the money and I want 
you to pay it."1 He said, "I will take a note for it or you can 
give me a letter." I told him that I was not going to give him 
any note and wasn't going to write any letter. I told Mr. 
Branaman-I said, "I will arlmit it's a moral obligation." In 
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other words, it is my moral obligation just as any broker is 
morally obligated to collect an account of a customer. I never 
let up on a collection of an account. • 
Q. You feel it is your duty in every case to collect if possible? 
A. Absolutely. I am bound under the law for that. My 
books are open at all times because I operate under a feqeral 
license. I might state, Mr. Goad, that I operate 
page 48 } under a federal license and my books are open at all 
time and any grower can have the privilege of coming 
in there and examining those books at any time. 
Q. Did you buy any apples that you shipped to Zigler Co-
operative out here? 
A. I did not buy any apples to ship to them. 
By Mr. Timberlake: ·we object to that question and answer 
and ask that it be stricken. 
By The Court: I think the question wa.s improper if he was 
referring other than to these particular apples. 
By Mr. Timberlake: I gather he was referring to other trans-
actions as well as this one. 
By The Court: That would not be proper and I ask the jury 
to disregard it. 
By Mr. Goad: 
0 Q. Mr. Turpin, when wa.s the first time that the Alta Vista 
Orchards or Mr. Branaman, Mr. Almarode or any of them 
claimed to you in writing that this was not a brokerage trans-
action but a sale? 
A. It wa.s after I went in there in May to get him to draw up 
the contract as sales manager when I was appointed sales manager 
of the Union Apple Company that he said he was 
page 49 ~ going to sue me and then, of course, when he served 
notice of the suit I think in August. 
Q. Notice of the suit was the first detailed statement in writing 
that he was claiming it was a sale? 
A. That is right. 
Q. How long was that after the transaction was made? 
A. The apples were shipped in the fall of 1946, that crop year, 
and this was 1948. 
Q. Did you have anything to do with the shipping? 
A. No, sir. 
Q. vVho handled the shipping of the apples? 
A. Alta Vista Orchards hauled them lip with their own truck 
made their own delivery and received tickets on every load sent 
up there. 
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Q. Mr. Turpin, I hand you a statement on your billhead dated 
May 21, 1948-
By Mr. Timberlake: w~ object to this. It is purely a self-
. serving declaration. 
By The Court: Who is it addressed to? 
By Mr. Goad: To Alta Vista Orchards and sent to them and 
Mr. Branaman has admitted it was received. 
By The Court: I think they can introduce it. I 
page 50 } don't think that Mr. Turpin can give his interpretation 
of this. It will speak for itself. 
By Mr. Goad: 
Q. Will you read that? 
A. This is to Alta Vista Orchards, Waynesboro, Virginia. 
!i/21/48. "Alta Vista Orchards delivered to Zigler 140,025 
pounds of apples for which Zigler agreed to pay $4,406.38. To 
date we have received payment totaling 32. 71 %. That is 
$1,441.33. Our brokerage on 32.71% of 140,025 at 15c per 
hundredweight as agreed, $63. 70, leaving a balance there of 
$1,372.63. We have paid you $2,000.00, an overpayment of 
$627.37." 
Q. That statement was given before this suit ever arose? 
A. Yes, sir. 
By The Court: That is the s~me statement Mr. Wranamafi 
testified about. 
By Mr. Goad: I want to introduee that as Defendant's 
Exhibit No. 2 and let the jury see it. 
Q. Now, I hand you a similar statement dated October, 1949-
By Mr. Timberlake: This is long after the suit was entered. 
I don't think this man can bring in a self-serving 
page 51 ~ declaration in the form of a statement made long 
after the suit was instituted. That is what I thought 
he had reference to when he presented this other one. 
By the Court: I qon't think this has any evidential .value 
It was long after the suit started. 
By Mr. Goad: I except to the ruling of the court in refusing 
to allow this statement dated October 4, 1948, to be introduced .. 
By The Court: Let me.identify it. 
Note: (The above-mentioned paper writing is marked "De-
fendant's Exhibit No. 3-Refused") 
By Mr. Goad: 
Q. Under this statement which has been introduced, dated 
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May 21, 1948, it shows you had received about 33% of the money 
that you were trying to collect from the cannery on this Alta 
Vista account? 
A. That is correct. 
Q. Now, after that until the present time have you received 
any more money? 
A. We received another payment. It was not a very large 
· large payment but there was another payment received, I think. 
I am not positive but I think that a small payment 
page 52 ~ had been received prior to this statement. · 
Q. Did you notify them of that payment? 
A. Yes-in other words, we sent statements to the orchards 
every time we get a payment showing how the payment has been 
cut down. Of course, in this case, he was overpaid in the first 
half. If he had had .a credit balance there, of course, he would 
have participated in the next payment. · 
Q. Mr. Turpin, I hand you this memorandum-
By Mr. Timberlake: If your Honor please, these statements 
appear to have to do with some other transactions ·between this, 
witness and the Alta Vista Orchards and on the face of them 
are entirely different from the transaction in question. For, 
that reason we don't think they are admissible. 
By The Court: I understood Mr. Branaman to testify that 
they had other dealings with Mr. Turpin but that he did not 
· want the same type of dealing with the Co-op. I believe that 
is what he said. 
By Mr. Goad: May it please the court, we propose to show 
by these memoranda here three distinct other sales. 
By Mr. Franklin: If we are going to argue this we 
page 53 ~ had better argue it out of the presence of the ju·ry. 
By The Court: We might adjourn for lunch. It 
is 12:20 now and we will have the jury come back at 1:30. 
Note: (The jury retires from the court room.) 
By Mr. Timberlake: Your Honor, the manifest object in 
introducing those slips in evidence is to show that other trans-
actions that same year took place between the defendant and 
the plaintiffs relative to apples from Alta Vista Orchards which 
were brokerage matters pure and simple. We feel that evidence. 
of such other transactions is not germain to the issue here. Those 
transactions in no way involved the Zigler Cooperative which 
was the very reason assigned by Mr. Branaman in his testimony 
that he insisted upon a sale in this particular transaction and 
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the manifest object in introducing them is to argue or contend 
before the jury because these two parties have had other trans-
actions relative to apples which were disposed of to other agents 
on a brokerage basis that that would be persuasive to contradict 
the contention of the plaintiff's in this case. 
page 54 ~ By The Court: Of course, the plaintiff has brought 
in these transactions already. I don't think that the 
course of dealing between Mr. Turpin and any other grower 
would be admissible here but I do think the course of dealings of 
these people on this crop is admissible. Frankly, I don't know 
why Mr. Goad wants to put it in here because the brokerage and 
everything is inconsistent with what is said to be the deal here 
but if he wants it in I will let it in. 
By Mr. Goad: That can be easily explained. 
By Mr. Timberlake: Of course, we except to the court's 
ruling. 
By The Court: Now, the question of admissibility of dealings 
with other growers which I understand you propose to present, 
and for the sake of brevity can we agree that they are offering 
such evidence and objection has been made to the introduction 
of that line of evidence and it is the court's opinion that it is not 
proper evidence to prove or disprove the existence of a contract'? 
It might be admissible under certain circumstances where there 
is no doubt about the existence of a contract to clarify 
page 55 ~ the terms where it is ambiguous or something of that 
nature, but in my opinion it is not admissible in this . 
case; to which the defendant, I take it, excepts? 
By Mr. Goad: Your Honor, we would like to introduce Mr. 
Rodes of Nelson County for whom Mr. Turpin acted as a broker 
in placing some of his apples with the Zigler Co-operative at the 
same time of the transaction in question and would like for him 
to testify and get what he will testify to in the record. I would 
like for him to testify in chambers in the absence of the jury. 
Then we have one more thing, we propose to introduce Mr. 
K. M. Baker, Jr., to show that in his business transactions with 
Mr. Turpin he -drove a truck for Mr. Turpin and has in the past 
bought many apples and did buy many apples that year for Mr. 
Turpin and that any time he bought apples for Mr. Turpin there 
was a written contract of sale. We want to get that in too. 
By The Court: "\iVe will take that up in chambers after lunch. 
Have those witnesses here at 1 :30. 
(Adjournment from 12 :30 to 1 :30 for lunch) 
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page 56 ~ (In chambers at 1 :30 P. M.) 
W.R. RODES, 
having been first duly sworn, testifies in the absence of the jury 
as follows: 
DIRECT EXAMINATION. 
By Mr. Goad: 
Q. Mr. Rodes, you live in Nelson County, do you not? 
A. Yes, sir. 
Q. I believe you get your mail at Roseland? 
A. Yes, sir. 
Q. How long have you been in the fruit business? 
A. All my life. 
Q. Now, during the year 1946 did Mr. Ralph Turpin handle 
any apples for you? 
A. He handled some apples for me that went to Timberville. 
Q. Do you recall how many apples· there were? 
A. I had about 283 barrels of Yorks, tree-run, and Mr. Turpin 
handled those. 
Q. Did he handle those on a brokerage basis? 
A. Yes, sir, 15c a hundred pounds. 
Q. You did not sell the apples to Mr. Turpin? 
A. No, sir. · 
Q. And those apples went to the Timberville Co-operative? 
A. Zigler Canning Co-op. 
Q. Have you been paid for your apples? 
page 57 ~ A. Just a part.. I got a check last fall sometime, 
about picking apple time for 35 and a fraction per cent. 
That is the first payment they made since 1946, and Mr. Turpin 
sent me a check for that much, deducting the hauling and the 
brokerage for the amount that he sent me. 
Q. Of course, this was the '46 apple crop that you are talking 
about? 
A. The 1946 apple crop. 
No cross Examination. 
The witness stands aside. 
K. M. BAKER, JR., 
having been first duly sworn, testifies in the absence of the jury 
as follows: 
DIRECT EXAMINATION. 
By Mr. Goad: 
Q. Mr. Baker, you are engaged in the hauling business? 
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A. That is right. 
Q. Of course, you are living in Lovingston, are you not? 
A. That is right. 
Q. How long have you been in the hauling business? 
A. Well, about eight or ten years. I was away four years in 
the war and have been back since '45. 
Q. Have you done much work for Mr. Ralph Turpin? 
A. Well, practically a 11 of my trucking is for Mr. Turpin, not 
all of it but about 90%. 
page 58 } Q. Have you done extensive work for him during 
the last three years since you got out of the service? 
A. That is right, since January '46. 
Q. Exactly what was the nature of your work for him? 
A. Well,. fruit hauling, hauling mainly apples. 
Q. Did· you ever buy any apples for Mr. Turpin? 
A. Yes, sir, I bought apples for Mr. Turpin. 
Q. What arrangement did you make with the seller every 
time you bought apples for Mr: Turpin? 
A. We had a written contract between Mr. Turpin and the 
grower. Of course, both parties signed the agreement. 
Q. What kind of appJes would you buy? 
A. Usually tree-run in the orchard delivered to a packing shed. 
Q. And you usually handled the buying of apples for Mr. 
Turpin? 
A. I handled quite a bit, not aJl of it. I helped him quite a 
lot one year. 
· Q. Did you ever handle any apples for him that he was handling 
on a brokerage basis? 
· A~ Oh yes. 
Q. Was there a written contract? 
A. No, I don't think so. If it was it was not to my know ledge 
Q. As far as you know every time Mr. Turpin bought apples 
himself there was a written contract'? 
page 59 } A. Any that I bought for him there was a written 
contract and the ones he bought himself I don't know 
about that. 
Q. I am just asking you about the ones you bought for him. 
A. That is right. 
No cross examination. 
The witness stands aside. 
By The Court: You all state your objections in the record 
to this. 
By Mr. Franklin: We object to the introduction of this testi-
mony given by the two foregoing witnesses on the ground that, 
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evidence of any transaction which the defendant may .have had 
with other perso.ns than the plaintiffs is not admissible in this 
case to show whether or not the contract of sale of the apples in 
question was entered into between the plaintiffs and the de-
fendant. 
By The Court: Do you care to make any reply? 
By Mr. Goad: No, sir. 
By The Court: The objection is sustained. The 
page 60 } court is of the opinion that evidence of this nature is 
not admissible to prove the existence or non-existence· 
of a contract. It might be admissible to clarify a contract where 
it is ambiguous. . 
By Mr. Goad: We object to the ruling of the court and take 
exception thereto on the ground that such testimony is of proba-
tive value as showing whether the transaction in question was a 
brokerage arrangement or a sale. · 
RALPH E. TURPIN, . 
resumes the stand before the jury and testifies further on direct 
examination as follows: 
By Mr. Goad: 
Q. Mr. Turpin, when we adjourned I was asking you· about 
these memoranda of arrangements you had during the same 
year, 1946, with the Alta Vista Orchards. Do you recall those. 
arrangements? 
A. Here is an account with Alta Vista Orchards for 516 baskets 
of No. 1, 2.r2 up, Jonathans which were shipped during that 
season. They were sold at $2.45 per bushel, f. o. b. and amounted 
to $1,264.20 and the brokerage, which is our usual brokerage .. 
on packed fruit, 10c a baSket, was deducted from that.· 
page 61 t That was $51.60, and government inspection fee of 
$6.96, total deductions was $58.56 .and the net proceed~ 
was $1,205.64 and that was sent to the Altavista Orchards, paid' 
with our check. 
Q. Mr. Turpin, your commission there under this arrange-· 
ment was 10c a basket? 
A. That is right. 
Q. Now, how about the second transaction shown there? 
A. Here are sales on two carloads of apples shipped for Alta; 
Vista Orchards. Here is a car that the railroad weigh~ was· 
34,820 pounds of bulk apples that.was sold at $1.70 per hundred 
pounds. Our brokerage charge on that fruit was 10c a hundred 
pounds. We deducted our $34.82 and sent them a check for 
$557.12. Here is another car of apples, loose apples, which went 
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proteste~ anq we took off our brokerage charge and remitted to 
them the net proceeds. . 
· Q. What was your brokerage in that transaction? 
A. That was lOc.on those apples. 
Q. 10c a basket? 
A. No, sir, per hundred pounds. 
Q. Now, the third memorandum that you have there . 
. A. Here is-another .car of Jonathans, 516 baskets that were 
sold-at $2.15-a ;basket, f. o. b. and the brokerage on that was 1(.)c 
or $51.60, inspection fee $5.96 and it gave them a net· return of 
. :$1,Q51.84. 
page 62 } What type of fruit was that? 
~ , . A., 'r.hat -was packed fruit. 
Q. Not tree-run? 
A. No, this was packed fruit right here. These two cars 
·back here were bulk apples. In other- words, that was the ciders 
and culls taken out. 
Q. What are the dates of those three memoranda? 
A. The first one was 9/24/46; the next one was 9/30/46, 
these two cars of bulk apples, and then the next one -is made up 
on 10/1/46. · 
Q. Was there any written contract between you and the Alta 
Vista Orchards-with regard to tho·se three transactions? 
· •. A. No·, sir. · 
Q. Will you file ttiese three memoranqa as Defendant's Exhibit 
No. 4? · 
1 'A .. Yes, sir. 
: Q. Of course, in the three brokerage transactions with the 
Alta Vista Orchards, which were made about the same time as 
tµe one in question, you received payment from the purchaser 
in fu~l for those apples, did .you not? 
: • 
1 A. From my customers, yes, sir. 
Q. And this Alta Vista account with the Timberville Canning 
Co~op, the one in question, it has already been testified to that 
only about a third of that has been paid. Do you know the 
~nancia~ condition of ttiat Co-operative now? 
j 
page 63 } By Mr. Timberlake: If the court please, I don't 
i think that is admissible. We don't like to be con-
stantly making objections but I don't think it is relevant to the 
iasues ,in. this case. 
: By The· Court: Whether the co-op was solvent or insolvent 
wouldn't ma~e any difference as far as the right of recovery in 
this case is concerned. 
;\By Jy.[r: Goa4: We submit that the testimony is certainly of 
probative value. . 
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By The Court: He testifieq. he only received paym~nt for 
about 33% of the apples shipped. · He testified· to that and it is 
shown in one of the exhibits. I don't think the :financial con-
dition of the· co-op: is material in· th~ case. 
By Mr. Goad: We except to the ruling of the court. 
Q. Mr. Turpin, Mr. Almarode testified you· made several 
statements to him about this transaction. Has he ever made 
ahy statements to you at all personally about this transaction? 
A. No. 
Q. Have you ever made any to him about it? 
page 64 } A. No. · 
Q. You have never talked to him one way or the 
other about it? 
A. The transaction was consummated between Mr. Mehler 
and Mr. Almarode. At various time I· probably have talked 
with . Mr. Almarode. . All growers call me up for market in-
f ?rmation as to what to do with their fruit and that is freely 
given. 
Q. Mr. Branaman has testified t)lat you told him after this, 
transaction had gone through that you wished you had never 
gone into the co-op and wished you had done like he did and other 
fellows did. Did you ever make any statement like that to him? 
A. I don't recall any statement of that kind to Mr. Branaman. 
Q. Do you have any regrets about dealing with the co-op? 
Do you think it is going to come through·all right? 
A. I don't have any regrets. I was a little .bit shaky before 
the Democrats went back in. 
By The Court: I don't think that line of evidence is admissible. 
By Mr. Goad: Mr. Branaman introduced the matter in evi-
dence and said Mr. Turpin· told him he wished he had never 
gone into the co-op. . 
page 65} By The Court: Mr. Turpin has testified that he . 
. never made any such statement. 1 don't see where 
the rest of it is material. 
CROSS EXAMINATION. 
By Mr. Timberlake: 
Q. Mr. Turpin, you introduced in evidence here copies of. 
certain records showing sales which you handled for the Alta 
Vista Orchards during the year 1946 on a brokerage basis, is that 
right? 
A. That is right. 
Q. And it is true, is it not, Mr. Turpin, in each one of those 
instances the brokerage that you charged in the case of packed 
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apples was 10c a package and in the' case of bulk apples it was 
10c a hundredweight, is that right? 
A. Yes, sir. 
Q. Now, you also during that year purchased apples in addition 
to these apples in controversy here from the Alta Vista Orchards, 
did you not? 
A. No, I did not purchase any apples. We handled them on 
a brokerage basis. 
Q. Do I understand that you tell this jury that you didn't 
purchase any apples from the Alta Vista Orchards during the 
season of 1946? 
A: We did not purchase any apples. We handled 
page 66 } them on a brokerage basis entirely. 
Q. You are positive of that as thereat of your testi-
mony here? 
A. We didn't buy any apples. When we act as a broker 
Ernest calls me up and says, "What can you get for this car of 
Jonathan, certain grade and size?" I will tell him what the 
market is that day. Then the car is sold to the A. & P. or Kroger 
or someone else, less my dime per package brokerage on the 
packed fruit. 
Q. That is what you do in the case of brokerage. I am asking 
you whether you tell this jury you did not buy any apples from 
the Alta Vista Orchards during the season of '46. 
. A. We didn't buy any to my personal knowledge. I didn't buy 
any from them. If I would buy any apples from them I would 
have a confirmation of sale, a sales contract. 
Q. And you say you did not buy any from the Alta Vista 
Orchards that fall? 
A. I personally did not. 
Q. I am speaking of you and your business. I show you a 
statement dated January 7th, 1947-
By Mr. Goad: I object to this. He was asking him about 
the fall of 1946. 
. By Mr. Timberlake: It is dated January 1947 but it 
page 67 ~ is obviously the 1946 crop. 
By The Court: I think this is the same line of testi-
~ony and both of you have put that line in in chief so I will 
admit it. 
By Mr. Goad: We except to the ruling of the court. 
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By Mr. Timberlake: 
Q. Mr. Turpin, I will ask you if this receipt which I hand you 
from you to Alta Vista Orchards does not show a purchase of 
bulk apples by you from the Alta V~ta Orchards? 
A. No, sir, that is not a purchase. It is an account sale made 
out to the Alta Vista Orchards on January 7th, 1947 in which 
the fruit was sold to a customer at $3.50 per hundredweight. 
Lots of times my office will make up an account sale without 
any brokerage deductions. That sale was probably at $3.60 
or $3.65 per hundred pounds and it was just simply reported 
back at $3.50 per hundred. pounds which Alta Vista knew was 
the correct price they would receive for their fruit and I can 
trace back on my books and see where those apples went. 
Q. You state tha,t does not show a purchase'? 
A. That is not a purchase. . 
Q. Let me finish my question. You state that does not show 
a purchase by you from the Alta Vista Orchards? · 
page 68 } A. No, sir, it does not. 
Mr. Timberlake: I will ask that be introduced in evidence 
as Defendant's Exhibit-
By The Court: That will be Plaintiff's Exhibit No. 3. 
The Witness: The brokerage was deducted on that trans-
action. I can follow back on that and show my original account 
there. That doesn't necessarily show a purchase. It is just 
$3.50 per hundred pounds you report back to the broker. That 
is a customary brokerage transaction. 
By Mr. Timberlake: 
Q. Now, Mr. Turpin, you testified-
A. (interposing) That particular transaction can be fully· 
traced down. Probably it went out of cold storage account but 
I will get it from my otfice in a minute if you want it, the com-
plete transaction. • 
Q. Mr. Turpin, in your direct testimony you stated that you. 
submitted this statement to Alta Vista Orchards on May 21, 
1948 in which you showed for the first time a brokerage trans-
action, the first time in writing, you said did you not? 
A. That is correct. 
Q. Now, I will ask you if Mr. Branaman did not reply to this 
statement which you submitted on lVlay 21st, 1946 to you as 
follows: This is dated June 18, 1948: 
page 69 } "Mr. Ralph E. Turpin, City. 
"Dear Mr. Turpin: It will be necessary for you 
to settle the balance due without further delay on the apple 
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account to Alta Vista Orchards. This matter requires your 
immediate attention or else suit will be entered. 
"Yours truly, 
"G. H. BRANAMAN." 
Was that his reply to that statement? 
A. That is correct. In my conversation in Mr. Branaman's 
office I asked him the question if our office had ever given him a 
complete account sales on the transactions. He said, no, that 
he could not recollect that he had gotten it. I said, "Well, I 
will see that you get it because those figures are· all in and you 
should have a complete account sales of your transaction with 
the Timberville plant. 
Q. Didn't he tell you at that time all he was interested in was 
your paying him the purchase price for which you were obligated 
to him? 
A. He wanted the money. 
Q. And he told you that that was his sole interest in the 
matter, did he not? 
A. I don't know whether he said it was his sole interest. 
Q. In other words, didn't Mr. Branaman tell you at that time, 
and didn't he tell you at al1 times, that he knew and 
page 70 ~ you knew that this was a sale from him to you and it 
wasn't a brokerage transa·ction'? 
A. He always tried to put it that way. 
Q. And it was not until the 21st of May, 1948 that you raised 
this question of brokerage in that letter? 
A. No, sir, because on our account sales it was made up, in-
cluding the first half-payment of that $2,000.00, that account 
sales was made up I 00% brokerage transaction. 
Q. And did I further understand you, Mr. Turpin, to deny 
that you told Mr. Branaman that you were sorry that you had 
ever gotten 'into this Zigler Canning Co-op and that you wished 
you had done what Mr. Branaman and others did and stayed out'? 
A. I absolutely do. 
Q. You absolutely deny it? 
A. Yes, sir. 
Q. You absolutely deny you made that statement to Mr. 
Branaman, is that correct'? 
A. We were having a difficult time getting the money, that is 
true. In other words, I was pushing that cannery for every-
thing in the world trying to protect my grower's interest. That 
is what a broker is supposed to do. 
Q. What I am trying to get at, Mr. Turpin, is whet.her or not 
• 
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Mr. Branaman is correct in his testimony or whether you are 
correct in yours, or whether you are in agreement. 
page 71 } Of course you heard Mr. Branaman testify that. you 
told him that you were sorry that you had ever gotten 
into this Zigler Co-op and that you wished you h~d stayed out 
like he and others had done. You heard him testify to that? 
A. Yes, sir. 
Q. Now I understand you deny that you made such a state-
ment to him, is that correct? 
A. I do deny it. 
Q. Now,, Mr. Turpin, are you a licensed farm product broker 
under the laws of the State of Virginia? 
A. Yes, sir. 
Q. Do you have your license? 
A. Yes, sir. 
Q. Where is your State license? 
A. Hanging up in the office, I think. The Commissioner of 
Revenue will tell you here that I carry the Commissioner of 
Revenue license. 
Q. You are licensed as a farm product broker? 
A. Commission merchant . 
. Q. In the State of Virginia under the laws of the State of 
Virginia? 
A. That is right, yes, sir. 
Q. Mr. Turpin, do I understand one time when you were 
discussing this matter with Mr. Branaman and he was trying to 
get you to pay up you told him you felt morally obligated but 
not legally obligated ·to pay this claim? 
page 72 } A. A broker is always obligated to collect the ac-
counts for his growers. He is always under obligation 
to collect payment and see that the deal is finally wound up. 
In other words, I am still obligated to Mr. Branaman or the 
growers and to myself for the fruit I shipped up there to try to 
collect for it. 
Q. Did you not testify in your direct examination that when 
Mr. Branaman was trying to get you to pay this account with 
the Alta Vista Orchards that you stated that you felt morally 
obligated but not legally obligated to pay? 
A. I still feel morally obligated to collect the account, sure. 
Q. Just answer my question. 
A. It is my duty to collect the account for the grower. I am 
morally obligated to collect the money for the apples if possible. 
By The Court: 
Q. Mr. Turpin, did you testify to that in your direct examina-. 
tion? That is what Mr. Timberlake is trying to get at. 
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A. You mean a few minutes ago. I said in Mr. Branaman1s 
office that I was morally obligated to collect the money for Alta 
Vista Orchards. I told him I felt morally obligated in the 
collection of this account. 
page 73 ~By.Mr.Timberlake: 
. Q. Mr. Turpin, do you wish or not to answer the 
question which I a~ked· you. If you didn't understand it I will 
have the court reporter read it back to you. 
A. (after having the question read back) Yes. 
· Q. Mr. Turpin, is this writing I show you the so-called cer-
tificate of indebtedness of the Zigler Canning Co-op? 
A. It is not. • 
Q. What is this? 
A. This is a corrected statement on the date of 11 and 5. That 
is the amount due from all apples shipped up there from all 
growers. 
By The Court: 
Q. What date is that? 
A. 11/5/48. 
By Mr. Timberlake: 
Q. What is this writing? 
A. The total amount due us from Zigler Canning Co-op for 
all growers' accounts, $30,742.23. 
Q. So I understa~d this is a statement of account between 
you, Ralph E. Turpin, and the Zigler Canning Co-op, is that 
correct? 
· A. That is my account with the Zigler Canning Co-op. 
Q. And that accow1t includes the apples that the plaintiffs 
contend in this suit that you bought from them, is 
page 74 } that right? 
A. It includes apples that I handled on brokerage 
that I did not buy from them. 
Q. Does this account between you and Zigler Canning Co-op 
include the apples in question in this suit? 
A. Yes, sir. 
Q. And that account shows certain payments by Zigler Can-
ning Co-op to you, does it not? 
A. Yes, sir. 
Q. Among which is a $2,000.00 item of stock in the Co-op 
issued by the Zigler Canning Co-op to you? 
A. Yes, sir. 
Q. So that, as I understand it, out of these apples that you 
. sent to Zigler Canning Co-op, including the apples involved in 
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this suit, you received payment in part by taking stock in the: 
Co-op? · : 
A. I had my own apples up there too from my own orchards., 
I took out $2,000.00 additional stock in the plant. First I took 
out $1,100.00 worth and then I took out this $2,000.00 wor.th and 
I just told them to cha~ge it up to my account. I had apples up· 
there on which I had credit, personal credit. I had money left 
to me from the peach deal, so the $2,000.00 worth of stock was: 
charged to Ralph Turpin's account up there. : 
Q. No distinction is made in this statement, is there, Mr. 
Turpin, between your own apples that you raised and 
page 75 } the apples involved in this suit? 
A. That is the account that my office sent to the 
Zigler Co-op as a final ·stat~ment from which they issued the 
certificate of indebtedness. 
Q. And it shows your own apples that you raised and shipped 
an<:l included in there is also the apples, the price of which is 
involved in this suit, isn't that right? 
A. Of the Alta Vista Orchards'? 
Q. That is right. 
A. Yes, sir. 
Q. And from those apples, including those that you raised, 
and those that we contend you purchased from the Alta Vista; 
Orchards, you received payment from the Zigler Canning Co-op 
partly in cash and partly in stock in that Co-op issued to you in 
your name, isn't that right? 
A .. They debited my account upon my written order for: 
$2,000.00 worth of stock. 
Q. Now, you were a stockholder in Zigler Canning Co-op at 
the time this transaction involved in this suit arose, were you 
not? 
A. Yes, I am a charter member. 
Q. When was it organized, lVIr. Turpin? 
A. I have forgetten the organization date but I attended the' 
organization meetings and all that. It is one of the best thing~· 
that ever happened to the fruit grower. 
page 76 } Q. Was it in 1945? 
A. I believe it was. I don't remember the exact 
date. 
By The Court: 
Q. Was it close to the end of the war? 
A. No, no, they were operating during war times. It was 
turned into a co-operative at a certain time. I don't remember· 
the exact date it was turned into a co-operative. It was first 
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started by a person and then turned into a co-operative to pro-
tect the fruit growers. 
By Mr. Timberlake: 
Q. On how many occasions did you talk to Mr. Almarode 
during the season of '46? 
A. I don't remember how many occasions. I met him once 
in a while and naturally we would talk apples or he would call 
me whenever he wanted information. 
Q. And you would call him from time to time, wouldn't you? 
A. Sometimes if I wanted a car number or specific informa-
tion. 
Q. So you would see him and talk to him from time to time. 
He would call you on the telephone and you would call him 
throughout the season? · 
A. Yes, sir. 
Q. Now, do I understand that you deny that you talked with 
Mr. Almarode over t.he telephone in regard to this trans-
action? 
page 77 ~ A. I don't recall talking to him about this specific 
transaction at all. 
Q. Is it a question of your not recalling or of your denying 
talking to him about this specific transaction? 
A. I don't deny that I did talk to him about it, no. 
Q. You just don't recall? 
A. I don't recall it because it is customary to talk to different 
growers about different transactions. 
RE-DIRECT EXAMINATION. 
By Mr. Goad: 
Q. Mr. Turpin, this master account shows a little over 
$31,000.00 in apples that you were handling with Zigler Canning 
Co-op and shows that they paid you $2,000.00 worth of stock. 
Now, was that $2,000.00 applied against your own personal 
credit up there? . 
A. My own personal account, yes, sir. I had my own personal 
account because I shipped them a lot of peaches. We had just 
finished up a peach deal. 
Q. In other words, the stock was not, issued to you against 
any of the other growers' accounts? 
A. No, sir, it was charged up to my personal account. 
By The Court: 
Q. Who made up this statement'? 
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A. We made that up and sent it to the Co-op showing our 
standing with the Co-op. You will see a certificate of indebted-
ness there too. 
page 78 r By Mr. Goad: 
Q. Mr. Turpin, I overlooked asking you a question 
on direct examination. It has been brought out that you had 
three other transactions shown by those yellow slips shown to 
the jury and those transactions were on a brokerage basis with 
the Alta Vista Orchards and they show that the commission 
there for your brokerage service was ten cents and in .this case 
you stated it was fifteen cents. Now, can you explain to the 
jury the difference there? 
A. Well, on packaged fruit under 0. P. A. it was ten cents 
per package, but to processors my charge was fifteen cents per 
hundredweight. Of course, we could scale that down in apples 
which were selling for a low price like $1. 70 per hundred pounds, 
and we would scale that down in keepi?'.}g with the price that the 
apples were sold for. In some cases where we handled in carload 
lots we charged the growers ten cents per hundred pounds rather 
than fifteen cents. 
Q. Why did you charge fifteen cents brokerage in this case 
that we are talking about? 
A. Well, in this case the Co-op put the price of apples up high 
to safeguard the members that fall. They put them up high so 
that other canneries would pay that price and the charge on 
that fruit, starting at $3.65 per hundred and graduating down 
to applebutter stock, chops and ciders, we based that on fifteen 
cents per hundred pounds. 
page 79 } Q. And these apples you sold for ten cents per 
hundred pounds were not as high priced? 
A. No, they were sold to Stoakley and Van-Camps and 
Stoakley had a different process at that time. They had to· 
buy cheap apples. The Government allowed them to make 
apple sauce with the colony method-in other words, the skin 
could still stay on the apples. That is not the regular No. 1 
canning process which requires the apples to be pealed and 
cored and the seeds taken out. Stoakley, under wartime con-
ditions, just cooked the whole apple, using the old colony process.' 
Q. Mr. Turpin, where is your office located? 
A. In the Branaman Building. 
Q. Are you in the same office building with Mr. Branaman? 
A. Yes, sir. 
Q. How long have you been in that building? 
A. Since 1935, with the exception of one year when we moved 
away for a few months but still they promised me the offices-
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in other words, I came right back in the same office after being 
out a few months . 
. RE-CROSS EXAMINATION. 
By Mr. Timberlake: 
Q. Mr. Turpin, you were discussing various reasons why your 
brokerage per hundredweight was ten cents in the case of certain 
of these brokerage deals which you had with the Alta 
page 80 } Vista Orchards in 1946 and why you were claiming as 
you do that this present transaction was a brokerage 
matter and why you got fifteen cents a hundredweight out of 
it, and I understand your reason was basically that the ten cents 
in the brokerage transactions was for a lower grade apple. 
A. Yes, sir. · 
Q. I will ask you how far this Zigler Canning Co-op is from 
the Alta Vista Orchards? 
A. It is approximately 85 miles, I think. 
Q. Each way? 
A. Yes, sir. 
Q. From the cannery to the orchards? 
A. I think that is correct. 
Q. So it would be about 170 miles roundtrip? 
A. Somewhere around that. 
Q. And as I understand you tell us that although this trans-
action now in question was •a brokerage proposition you got 
fifteen cents per hundredweight as compared with ten cents in 
all of your other brokerage transactions with the same orchard 
that year, and in addition to that the Alta Vista Orchards trans-
ported .these apples for you 170 miles to the cannery, is that 
right? 
A. The ten cents was on carload lots you will notice. That 
fruit that was sold to Stoakley and Van-Camps was loaded at 
Stuarts Draft in cars sold for $1. 70 per hundred, which 
page 81 } is pretty low. · 
Q. lVlr. Turpin, you during the year 1946 did not 
have but one account with the Zigler Canning Co-op, did you? 
A. Oh yes, I had numerous accounts, numerous orchard 
·accounts, and my own account. 
Q. Did you carry with that Co-op, as between you and the 
:Co-op, 'anything but one account? 
A. We carried a master account. 
Q. And that was the only account? 
A. A master account. 
Q. And that account is the account shown on this statement, 
Defendant's Exhibit No. 5~ is that correct? 
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A. That is my final statement. 
Q. And that is the entire account that you have with the 
Zigler Canning Co-opt.hat year? · . 
A. That is the entire account but it represents all these various 
accounts including my own personal account. All these other 
growers have fruit in there and they haven't been paid. 
Q. I don't t_hink this statement has been introduced. Will 
you introduce that in evidence as Defendant's Exhibit No. 5?. 
A. Yes, sir. Judge, we had a certificate of indebtedness 
introduced last time and I wouldn't like to lose that. i 
page 82} By Mr. Goad: 
Q. Mr. Turpin, this exhibit No. 5 shows the account 
as far as the ·money goes but. can you tell the jury of your own. 
knowledge whether all your accounts are included in this master 
account and that they were kept separately? 
A. Oh yes, all of them were kept separately on our records 
and on the cannery records too. I spent some time up ther<f 
in the office being sure to see that the bookkeeper understood. 
that. We couldn't afford to mix this fruit up. Every account· 
had to be kept separate, a separate account for each grower we 
were shipping for as well as my own personal account. 
The witness stands aside. 
By Mr. Goad: We rest. 
By Mr. Timberlake: We rest, if your Honor please. 
End of all testimony. 
page 83 } IN CHAMBERS. 
By Mr. Goad: The defendant, by counsel, respectfully moves 
the court to strike the evidence of the plaintiff on the ground 
that the plaintiff has not established its claim by a preponderance 
of the evidence, and on the further ground that the evidence as 
to the sale is too indefinite; and on the further ground that the. 
evidence does not show a definite quantity of apples in the alleged,. 
sale and that therefore because of the indefinite quantity the· 
jury could not properly return a verdict upon that evidence. · 
By The Court_: (after hearing arguments of counsel) There; 
is sufficient evidence here to go to the jury and I overrule the· 
motion to strike. 
By Mr. Goad: We object to the court's overruling the motion 
to strike and except fort.he reasons heretofore stated. 
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· page 84 } INSTRUCTIONS. 
By The Court: I am refusing Instruction No. 1. Do you 
wish to except? 
By Mr. Timberlake: I think both sides will agree that it is 
understood that each Ride is excepting to the court refusing any 
instruction that is offered. 
· By The Court: Plaintiff's Instruction No. 1 is refused, to which 
action of the court the plaintiffs except. Plaintiffs' Instruction 
No. 2 is given, to which action of the court the defendant excepts. 
Plaintiffs' Instruction No. 3 is given, to which action of the court 
the defendant excepts. Plaintiffs' Instruction No. 4 is given, 
to which action of the court the defendant excepts. Plaintiffs' 
Instruction No. 5 is given, to which action of the court the de-
fendant excepts. Plaintiffs' Instruction No. 6 is given-no 
exception. Plaintiffs' Instruction No. 7 is refused, to which 
action of the court the plaintiffs except. Defendant's Instruc-
tion A is given as amended, to which amendment the defendant 
by counsel objects. Defendant's Instruction B is 
page 85 ~ refused, to which action of the court the defendant 
excepts. Defendant's Instruction C is given as 
amended, to which action of the court there is no objection. 
Defendant's Instruction Dis given, to which action of the court 
there is no objection. Defendant's Instruction E is given, to 
which action of the court there is no objection. Defendant's 
Instruction H is refused, to which action of the court the de-
fendant excepts. 
By Mr. Whitehead: I expect we had better state our grounds 
.so that the record will be complete. 
Note: (Grounds of objection and exception, other than the 
general objection and exception to the action of the court in 
refusing to give certain instructions offered, follow the inst.ruc-
tions to which such specific objections and exceptions apply.) 
Plaintiff's Instruction No. 1 (Refused): 
"The court instructs the jury that in the sale of personal 
property, the owner of such personal property parts with the 
title and ownership thereof; therefore, if the jury believe from the 
preponderance of the evidence the title and ownership of the 
canning apples in question passed to the defendant and the 
plaintiffs, as directed, delivered the same to the Zigler Canning 
Co-op, Inc.,· for the account of the defendant, the 
page 86 ~ relationship of dehtor and creditor was created between 
the plaintiffs and the defendant and the plaintiffs 
a.re entit.led to recover from the defendant the balance remain-
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ing unpaid in the sum of Two Thousand One Hundred ninety-
six Dollars and thiry-four cents ($2,196.34) along with interest 
as shown by the evidence, and the jury will return its verdict 
accordingly.'' 
Plaintiffs' Instruction No. 2 (Granred): 
"The court instrucliS. the jury that if they believe from a 
preponderance of the evidence a sale was consummated between 
the :plaintiffs and the defendant for the canning apples in question 
and the plaintiffs delivered the same as directed by the defendant 
to the Zigler Canning Co-op, Inc., for the ac.count of the defendant 
and not for the plaintiffs, at the price and upon the terms shown 
by the evidence, then- the plaintiffs are entjtled to recover the 
balance remaining u,npaid. in the Sum of Two Thousand One 
Hundred ninety-six Dollars and thirty-four cents ($2,196.34) 
with interest thereon from the 1st day of December, 1946, from 
the defendant and the jury will render the verdict accordingly." 
By Mr. Whitehead: The defendant, by counsel excepts to 
the ruling of the court in giving Instruction No. 2 on the ground 
that there is no evidence in this case sufficient to base this in-
struction on. 
page 87 ~ Plaintiffs' Instruction No. 3 (Granted): 
"The court i~structs the jury that if they believe from a 
preponderance of the evidence a sale of the canning apples in-
volved was completed between the plaintips and the defendant 
to be paid for at the price agreed after delivery, and the delivery 
thereof was made as directed by the defendant and for the de-
fendant's account to the Zigler Canning Co-opJ Inc., the plain-
tiffs are entitled to recover of the defendant the balance m the· 
su.m of Two Thousand One Hundred ninety-six Dollars and 
thirty-fou_r cents ($2,916.34) al.png with ip.terest from the 1st 
day of December, 1946, as shown by the evidence, even though 
the jury may further believe from the evidence that the defendant 
has not collected therefor from the Zigler C8Al).ing Co-op, Inc." 
By Mr. Whitehead: The defendant, by counsel, excepts to 
the action of the court in giving Instruction No. 3 upon the· 
same grounds set forth in regard to Instruction No. 2. 
Plaintijf s' Instruction No. 4 (Granted): 
"The court instructs the jury that the use of the words "ad-
vance", "Factor", or "sale on commission" does not necessarily 
show a contract of agency rather than a sale." 
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· By Mr. Whitehead: The defendant, by counsel, excepts to 
the.action of the court in giving Instruction No. 4 on the ground 
that this instruction as given merely confuses the jury 
page 88 ~ and there is no evidence in this case to base the in-
struction on. 
Plaintiffs' Instruction No. 5 (Granted): 
"The court instructs the jury that, if they believe from the 
evidence that a sale of the canning apples· involved was com-
pleted between the plaintiffs and the defendant, to be paid for 
at the price agreed, after delivery, and the delivery thereof was 
made as directed. by the defendant and for the defendant's 
account to the Zigler Canning Co-op., Inc., then the title to said 
apples passed from the plaintiffs to the defendant at the time 
delivery was made at the Zigler Canning co·-op., Inc." 
By Mr. Whitehead: The defendant, by counsel excepts tp 
the action of the court in giving Instruction No. 5 on the ground 
there is no evidence to base this instruction on. 
Plaintiffs' Instruction No. 6 (Granted): 
"The court instructs the jury that, by preponderance of the 
evidence, it does not mean proof beyond all doubt, nor does it 
mean that the plaintiffs must prove their case by the greater 
number of witnesses; it merely means an outweighing of the 
evidence, taking into consideration the candor and demeanor 
of the witnesses, the inherent probability or improbability of 
their testimony, and all of the underlying facts and circumstances 
of the case." 
page 89 ~ Plaintiffs' Instruction No. 7 (Refused): 
"The court instructs the jury that, even though they may 
believe from the evidence that the defendant occupied the 
position of factor for the plaintiffs, in the transaction upon which 
this suit is based, if they further believe from the evidence that 
the defendant failed in any way to account to the plaintiffs for 
money received by him or credited to him from the Zigler Can-
ning Co-op., Inc., they shall find for the plaintiffs." 
Defendant's Instruction A (Granted): 
"The Court instructs the Jury that a commission merchant 
is an agent who sells goods for another, in his own name as well 
as in the name of the person for whom he is acting or selling the 
goods, for which services the Commission Merchant receives a 
rate per cent on the goods sold as his commission." 
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Defendant's Instruction B (Refused): 
"The Court instructs the Jury that a factor, not being a 
purchaser, has the following duties to the person for whom he 
is selling certain goods: 
(1) to use due diligence in selling the goods; 
(2) To use due diligence in attempting to collect the money 
from the purchaser after the sale; 
(3) and to account to his principal for the money 
page 90 ~ that he has received from the purchaser." 
By Mr. Whitehead: The defendant, by counsel offered to 
amend Instruction B by changing the word "factor" to ~'com-
mission merchant" and deleting from the instruction the words 
"not being a purchaser" and the defendant, by counsel, excepts 
to the action of the court in ref using to give said instruction as 
offered, or as amended, on the ground that it properly states 
the law, and further that the jury is entitiled to know what the: 
duties of a commission merchant are. 
Defendant's Instruction C (Granted): 
"The Court instructs the Jury that the distinction between a 
contract of sale and a consignment of goods to a commission 
merchant is this: in the case of a sale the title passes from seller 
to buyer by a contract founded upon a valuable consideration; 
but, in the case of a consignment of goods to a commission, 
merchant the possession passes to the commission merchant'. 
and the title to the goods remains in the consignor or principal.". 
Defendant's Instruction D (Granted): 
"The Court instructs the Jury that before the plaintiff, Alta: 
Vista Orchards, can recover in thi~ case, it must prove by a· 
preponderance of all of the evidence a sale of the apples in ques-: 
tion to the Defendant, Ralph E. Turpin. And, if 
page 91 t the Jury believe from the evidence that the Defendant,.: 
Ralph E. Turpin, acted only as commission merchant 
in the transaction in question and did not purchase the apples 
himself from the Plaintiff, or, if it is equally as probable from the. 
evidence that Mr. Turpin acted as commi'3sion merchant as that 
he ·was himself the purchaser, then the Jury should find for the· 
Defendant, Ralph E. Turpin." 
Defendant's Instruction E (Granted): 
"The court instructs the jury that by preponderance of evi~. 
dence is meant that evidence which is most convincing and. 
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satisfactory to the mines of the jurors. In determining upon 
which side the preponderance of the evidence is, the jury may 
take into consideration the opportunities of the several witnesses 
for seeing and knowing the things to which they testify, their 
interest (if any),. or want of interest (if any), in the result of the 
suit, the probability or improbability of the truth of their several 
statements, in view of a11 the other evidence, and the facts and 
circumstances upon the trial; and from all the circumstances 
determine the weight or preponderance of the evidence. The 
jury are the sole judges of the weight of the evidence and credi-
bility of the witnesses." 
Defendant's Instruction F (Granted): 
· "The court instructs the jury that the burden is upon the 
· plaintiff to prove its case by a preponderance of the 
page 92 ~ evidence and thi'i burden never shifts and if you 
believe from the evidence in this case that the plaintiff 
has failed to thus prove its case, you should find for the defend-
ant." 
Note: (Instruction G was withdrawn) 
Defendant's Instruction H (Refused): 
"The Court instructs the jury that, in order for a. valid and 
enforceable contract to be established, it must be shown by a 
preponderance of the evidence that the off er to enter into the 
contract was sufficiently definite and certain to enable the con-
tract formed by its acceptance to be given an exact meaning. 
The parties to the contract, the time of performance and the 
subject matter of the contract must be so specified with sufficient 
certainty. And the Court further instructs the jury that, in 
this case, the quantity of apples was an essential element of the 
contract, and if the parties did not agree with sufficient definite-
ness upon the quantity of apples that was to be handled by or 
sold to the defendant, then there was _no contract between the 
parties and you must find for the defendant." 
By Mr. Whitehead: The defendant, by counsel, excepts to 
the action of the court in refusing to give Instruction H on the 
ground that the jury should be definitely instructed that before 
there could be a contract of sale between the plaintiff and the 
defendant the quantity must definitely be shown by 
page 93 } the evidence and without this instruction, although no 
- quantity has been shown by the evidence, the jury 
could still bring in a verdict for the plaintiffs; and this inst.ruction 
is further excepted to on the ground that before the contract as 
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set forth in the plaintiffs' claim can be enforced it must be definite. 
enough to be enforced. 
Note: The jury having returned its verdict for the plaintiff on 
motion of counsel for the defendant the jury was polled. Each 
individual juror having indicated that the verdict returned was 
h~ verdict the following motion .was made: 
By Mr. Whitehead: If your Honor please, the defendant by 
counse1, makes a motion to set aside the verdict of the jury on. 
the following grounds: First, that there is insufficient evidence 
to base a verdict on; Second, for the error of the court in giving 
and refusing instructions, exceptions which have heretofore been 
taken; Third, on the ground that the evidence not only was in-
sufficient to prove a sale but further there was no evidence at 
all as to qu_antity which was a material element for the jury in 
determining a sale and therefore the evidence was insufficient; 
and Fourth, for the error of the court in its refusal to 
page 94} admit the evidence of Mr. Rodes and Mr. Baker. 
The evidence of Mr. Rodes and Mr. Baker show what 
was the transactions of Mr. Turpin with this Co-op, the probative 
value thereof to show that no purchase was made by the de-
fendant except under a written contract. 
By The Court: Do you all wish to argue this motion at some 
future time·? · 
By Mr. Goad: We do not wish to argue 'it. 
By The Court: All right, gentlemen, I will overrule your 
motion and judgment will be entered for the plaintiff in the 
anount sued for, with interest. 
By Mr. Whitehead: We want to note an exception to your 
Honor's ruling and would like to ask for a stay of execution for 
sixty days, time to give us an opportunity to get the record up. 
By The Court: Very well. 
page 95 } CERTIFICATE. 
I, C. G. Quesenbery, Judge of the Corporation Court for the 
City of Waynesboro, Virginia, who presided over the foregoing 
trial of G. H. Branaman, E. W. Barger and C. M. Lambert, 
trading as Alta Vista Orchards versus Ralph E. Turpin, in said 
court, at Waynesboro,. Virginia, op February 21st, 1949, do 
certify that the foregoing is a true and correct copy and report 
of the evidence adduced, the evidence rejected, all of the instruc-
tions offered, amended, granted and refused, all questions raised, 
all motions and all rulings thereon, with the objections and ex-
ceptions of the respective parties as therein set forth, and other 
incidents of the trial of the said case, except the Plaintiffs' Exhi-
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bits No. 1 (shed receipts), No. 2 (tabulation sheet), No. 3 (state-
. ment dated 1/7 /47) and Defendant's Exhibits No. 1 (original 
and carbon copy of a memorandum, together with a cancelled 
check), No. 2 (statement of account) No. 3-Refused (statement 
of account), No. 4 (3 carbon copies of statements) and No. 5 
(Statement of account with Zigler), which have been initialed by 
me for the purpose of identification, as it. is agreed by the parties 
hereto, by Counsel, that they will be forwarded to the Supreme 
Court of Appeals of Virginia as a part of the record in this cause 
in lieu of certifying to said Court copies of said exhibits. 
And I do further certify that the attorneys for the plaintiffs 
had reasonable notice in writing given by Counsel 
page 96 ~ .for the defendant, of the time and place when the 
. foregoing report of the evidence adcluced, the evidence 
rejected, all of· the instructions offered, amended, granted and 
refused, all questions raised, all motions and all rulings thereon, 
objections and exceptions and other incidents of the trial and 
the exhibits would be tendered and presented to the undersigned 
for signature and authentication. 
Given under my hand this the 15th day of April, 1949, within 
sixty days after the entry of the final judgment in said cause. 
C. G. QUE3ENBERY, Judge of 
the Corporation Court for the 
City of ·Waynesboro, Virginia. 
I, James B. Bush, Clerk of the Corporation Court for the City 
of ·w aynesboro, Virginia, do certify that the foregoing report of 
the evidence adduced, the evidence rejected, all of the instruc-
tions offered, amended, granted and refused, all questions raised, 
all motions and all rulings thereon, objections and exceptions 
and other incidents of the trial of G. H. Branaman, E.W. Barger 
and C. M. Lambert, tradjng as Alta Vista Orchards versus Ralph 
E. Turpin, together with the original exhibits therein referred to, 
all of which have been duly authenticated by the 
page 97 } Judge of said Court, were lodged and filed with me as 
Clerk of said Court on the 15 day of April, 1949. 
page 98 f Virginia: 
JAMES B. BUSH, Clerk of the 
Corporation Court for the Cit.y 
of Waynesboro, Virginia. 
Before the Corporatio1:1 Court for the City of Waynesboro. 
G. H. Branaman, E.W. Brag(;)r, and C. M. ·Lambert, Partners, 
trading in business as Alta Vista Orchards, 
v. 
Ralph E. Turpin. 
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NOTICE OF MOTION. 
To: Ralph E. Turpin 
Waynesboro, Virg~ia 
Take notice, that on the 20th day of October, 1948, the under-
signed will move the Corporation Court for the City of W aynes-
boro, Virginia, at the courtroom thereof in the Municipal Build-
ing in the City of Waynesboro for a judgment against you in the 
sum of Two Thousand Four Hundred Six and 38/100 ($2406.38) 
Dollars, with interest thereon from December 1, 1946, and the 
costs of this motion, justly due and owing by you for canning 
and cider apples sold to you at your office at Waynesboro, Vir-
ginia, and delivered to you as requested and for the payment of 
the balance thereof as shown on a verified itemized statement of 
account hereto attached and made a part of this notice, demand 
had been made of you at your office in the City of Waynesboro, 
Virginia, and by yo_u promised, but neglected. 
Wherefore, to recover the said balance, with interest, this 
action has been instituted against you by notice of motion. 
By Counsel 
Respectfully, 
G. B. BRANAMAN, E.W. BARGER, 
AND C. M. LAMBERT, 
Trading in business as Alta Vista 
Orchards 
HUMES J. FRANKLIN, p. q. 
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IN ACCOUNT WITH 
LAMBERT, BARQER, AND BRANAMAN, PARTNERS· 
. Trading As , 
Alta Vista Orchards 
1946 
September and October 
Eeptember and October 
September and October 
September and Oct.ober 
78, 735 pounds No. 1 2-72" 
York canners @ $3.65 per 
cwt. $ 2,873.83 
23,478 pounds No. 1 2-~" 
York canners @ $3.65 per 
cwt. 856.95 
6,374 pounds No. 2 York 
canners @ $2.00 per cwt. 127. 48 
31,166 pounds York chops 
@ $1. 7 5 per cwt. 545 .40 
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September and October 272 pounds York ciders 
@ $1.00 per cwt. 2. 72 
$4,406.38 
1947 
.January 3 By check, Ralph E. Turpin 2 ~ 000. 00 
Balance due $ 2,406.38 
With interest thereon from December 1, 1946. 
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.· Before the Corporation Court for the City of Waynesboro: 
G. H. Branaman, E. W. Barger and C. W. Lambert, Partners, 
trading in business as Alta Vista Orchards, 
v. 
Ralph E. Turpin. 
AFFIDAVIT BY PLAINTIFF. 
Commonwealth of Virginia 
to-wit: 
County of Augusta 
This day, in the City of Waynesboro, Virginia, before me, 
Doris C. Robbins, a Notary Public in and for the County of 
Augusta, in the State of Virginia, personally appeared G. H. 
Branaman, who, first being duly sworn, does upon his oath, depose 
and say that he is one of the partners of Alta Vista Orchards, a 
partnership composed of the affiant, E. W. Barger, and C. lVI. 
Lambert, plaintiffs in the above entitled action, that t.o the best 
of the affiant's belief the amount of the claim of the partnership 
against Ralph E. Turpin is the sum of $2A06.38; that the said 
amount is justly due and owing; and that interest is claimed 
thereon from the 1st day of December, 1946, untµ paid. 
G. H. BRANAMAN, 
Partner and Agent for Alta 
Vista Orchards. 
S~bscribed and sworn to before me this the 29th day of Septem-
ber, i948. In testimony whereof I have hereunto set my hand 
the day, month and year aforesaid . 
. My term of office expires on the 28th day of March, 1951. 
DORIS C. ROBBINS, 
Notary Public. 
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In the -Corporation Court of the City of Waynes-
boro: 
G. H. Branaman, E. W. Barger, and C. M. Lambert, trading in 
business as Alta Vista Orchards, Plaintiffs 
v. 
Ralph E. Turpin, Defendant 
PLEA OF NON ASSUMPSIT .. 
The said Defendant, Ralph E. Turpin, by counsel, comes and 
8ays that he did not undertake, promise or purchase in any 
manner and form as the Plaintiffs hath in this action complained. 
And of this the said Defendant puts himself upon the Country. 
RALPH E. TURPIN 
By Counsel 
ROBERT C. GOAD, p. q. 
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In the Corporation Court of the City of Waynesboro. 
G. H. Branaman, E.W. Barger, and C. M. Lambert., trading in 
business as Alta Vista Orchards, Plaintiffs 
v. 
Ralph E. Turpin, Defendant. 
AFFIDAVIT BY DEFENDANT. 
Commonwealth of Virgiµia 
County of Nelson, 
to-wit~ 
I, Lucy Spencer, a Notary Public in and for the County of 
N e1Eon in the Commonwealth of Virginia, do hereby certify tha~ 
Ralph E. Turpin personally appeared before me in my County 
and State aforesaid, and, after being first duly sworn, did upon 
his oath depose and say that he is the Defendant in the above-
styled ·action, and that he verily believes that the Plaintiffs are 
not entitled to recover anything from said Defendant on the 
claim set forth in said action. 
RALPH E. TURPIN 
Affiant. and Defendant. 
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Subscribed and sworn to before me this 16th day of October, 
1948, in my County and State aforesaid. 
Given under my hand this 16th day of October, 1948. 
My Commission expires on the 6th .day of February, 1950. 
page 103 ~ Virginia: 
LUCY SPENCER 
Notary Public. 
. In the Corporation Court of the City of Waynesboro: 
G. H. Branaman, E .. W. Barger, and C. M. Lambert, trading in 
business as Alta Vista Orchards, Plaintiffs 
v. 
Ralph E. Turpin, Defendant 
ORDER OF OCTOBER 20, 1948. 
On motion of the Defendant, Ralph E. Turpin, by counsel, 
leave is given him to file his plea in this action, together with the 
affidavit of said Defendant supporting said plea, which is ac-
cordingly done. 
Enter: C. G. Q. 
10/20 
page 104 ~ CERTIFICATE. 
I, James B. Bush, Clerk of the Corporation Court for the City 
of Waynesboro, Virginia, do certify that Ralph E. Turpin to-
gether with John M. Proffitt, his surety, appeared before me in 
my office, this the 8th day of March and gave bond in the sum 
of Twenty-seven Hundred Dollars ($2,700.00), as required by 
law, the said surety having ju%ified under oath as to the suf-
ficiency of the said surety, which bond, containing all the con-
ditions prescribed in Section 6351 of the Code of Virginia, as 
required for a supersedeas, was given under Section 6338 of said 
Code in lieu of the suspending bond provided for in said Section 
6338. 
Given under my hand thie:; 8th day of March, 1949. 
JAMES B. BUSH, 
Clerk of the Corporation Court 
for the City of Waynesboro, 
Virginia .. 
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In the Clerk's Office of the Corporation Court for the City of 
Waynesboro, on this 15th day of November, in the year of our 
Lord, nineteen hundred, forty-eight. 
Present: The Honorable C. G. Quesenbery, Judge. 
E. W. Barger, G. H. Branaman, and C. M. Lambert, trading in ' 
business as Alta Vista Orchards, Plaintiff 
v. 
Ralph E. Turpin, Defendant 
ORDER. 
This day came the parties and their counsel for the trial of thi.; 
cause, both parties being ready for trial. Thereupon, a jury was 
called and the following jurors empaneled: Ro6ert P. White; 
John K. Blackburn; Thomas W. Ware; F. Rudolph Freed; 
Charles E. Persinger; .J. Diller Coyner; and G. W. Speck. The 
court and jury proceeded to hear the evidence in this case." 
Upon completion of the evidence the Court and attorneys re-
tired to consider the instructions to the jury. UP..on returning 
to court, the court instructed the jury as to the law, and after 
argument by counsel the jury retired to consider its verdict~ 
After a long deliberation the jury returned to the court room and 
announced that it was in hopeless disagreement and assured the 
court that further deliberation would do no good. Thereupon) 
the court discharged the jury after thanking them for their 
service for the term. 
C. G. QUESENBERY, Judge. 
page 106 } Virginia: 
In the Clerk's Office of the Corpomtion Court of Waynesboro, 
on this 21st day of February, in the year of our Lord, nineteen 
hundred, and forty-nine. 
Present: The Honorable C. G. Quesenbery, Judge. 
E.W. Barger, G. H. Branaman and C. M. Lambert, trading in 
business as Alta Vista Orchards, Plaintiff 
v. 
Ralph E. Turpin, Defendant 
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ORDER. 
This day came the parties and their counsel for the trial of this 
cause, both parties being ready for trial. Thereupon, a jury was 
called and the following jurors empaneled: C. Yeager Mason; 
L. V. Dale; J.E. Leap; Chas E. Bones, Jr.; H. E. Davis; Russell 
W. Snow; and James J. Calhoun. The court and jury proceeded 
to hear the evidence in this case. Upon completion of the evi-
dence the Court and attorneys retired to consider the instructions 
to the jury. Upon returning to court, the court instructed the 
jury as to the law, and after argument by cmmsel the jury retired 
to consider its verdict. After deliberation the jury returned to 
the Court room and announced that it has agreed upon a verdict 
in the following words, "We the jury find for the plaintiff, signed 
C. E. Bones, foreman." The jury explained to the court that it 
intended to find for the plaintiff the full amount as contained in 
the courts instruction, whereupon the verdict was reformed in 
the following language, "We the jury, on the fasue joined find 
for the plaintiffs, fixing damages at $~,196.34 with interest there-
on from December 1, 1946." C. E. Bones, foreman. 
page 107 } Upon motion of counsel for the defendant the jury 
was polled, each member thereof affirmed the verdict 
to be their verdict. 
Counsel for the defendant then moved to set aside the verdict 
on the ground that it was contrary to the law and the evidence, 
which motion the court overruled. Counsel for the defendant 
then moved to suspend the issuance of an execution on the judg-
ment for sixty days to enable the defendant prepare the record 
and petition for a wrjt of error, and requested that no bond be' 
required. This motion the court took under advisement. 
C. G. QUESENBERY, Judge. 
page 108 } Virginia: 
Corporation Court of the City of Waynesboro, on 
this 8th day of Mai_rch, in the ye8Jl' 1of our Lord, nineteen hundred, 
and forty-nine. ,. 
Present: The Honorable C. G. Quesenbery, Judge. 
E. W. Barger, G. H. Branaman, and C. M. Lambert, trading in 
business as Alta Vista Orchards, Plaintiff 
v. 
Ralph E. Turpin, Defendant 
ORDER. 
This day came again the parties by their attorneys, upon the· 
motion by counsel for the defendant to ·s1:1~pend execution on the 
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judgment without requiring bond. The Court being of the 
opinion that such mot.ion should not be granted, it doth ac-
cordingly over rule the said motion. 
. Therefore, it is considered by the Court that the Plaintiff 
recover against the defendant the sum of $2,.196.34, the damages 
assessed as aforesaid, with interest thereon at the rate of 6% per 
annum from December 1, 1946, until paid, and their costs by 
them in this behalf expended. Upon motion of counsel for the 
defendant it is ordered that execution on this judgment be 
suspended for a period of sixty days from March 8, 1949, to enable 
the defendant to prepare t4e record and to apply for a writ of 
error and supersedeas to this judgment, provided the defendant 
shall furnish bond with good security in the penalty of $2, 700.00J 
conditioned as provided by law, as more fully set forth in Section 
6351, of Michie's Code. Whereupon, Ralph E. Turpin, de-; 
fendant, and as principal together with John M. Proffitt as 
surety appeared at the bar of the Court the surety, 
page 109 r afte11 first having justified on oath that his estate 
after the payments of. all his just debts is worth at 
least the sum of $2, 700.00 over and above all exemptions allowed 
by law, executed a bond as surety along ;with Ralph E. Turpin 
as principal in the sum of $2,700.00, conditioned as prescribed in . 
this order, and acknowledged the said bond tinder oath before 
the Court. 
C. G. QUESENBERY, Judge. 
I, James B. Bush, Clerk of the Corporation Court for the City 
of Waynesboro, Virginia, do certify that the foregoing is a tr~e · 
and correct transcript of the record of the case of G. H. Branaman, 
E. W. Barger and C. M. Lambert, trading as Alta Vista Orchards, 
against Ralph E. Turpin, and I further certify that notices as 
requited by Section 6253-f and Section 6339 of the Code of Vir-
ginia, as amended, were duly given as appears by paper writing 
filed with the record of said case. 
The Clerk's fee for making this transcript is $5.00. · 
Given under my hand this the 15 day of April, 1949. 
A Copy-Teste: 
JAMES B. BUSH, Clerk 
of the Corporation Court for 
the City of Waynesboro, Vir-
ginia. 
M. B. WATTS, C. C. 
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DESCRIPTIVE INDEX OF 
EXHIBITS. 
Plaintiff's No. 1-16 shed receipts of Zigler Canning Co-op., 
Inc., dated 9-19-46 through 10-24-46, for 
apples, in the name of "R. Turpin", and 
address "Alta Vista", except first receipt, 
which is in name of ''R. Turpin'' only. 
Plaintiff's No. 2-Record of all apples from Alta Vista to 
Zigler Canning Co-op., Inc., showing the 
pounds of each class of apples in each ship-
ment. to the Co-op. 
Plaintiff's No. 3-Statement of Ralph E. Turpin to Alta Vista 
Orchards, dated 1-7-47, for 78,175 lbs. of 
York canners, at $3.50 per hnndred poundc.,. 
Defendant's No. 1-Check of Ralph E. Turpin, by Leo Mehler, 
Office Manager, dated 1-3-47, in amonnt of 
$2,000.00, payable to Alta Vista Orchards, 
together with carbon copy and original of 
memorandum which accompanied the check. 
Defendant's No. 2-Statement of Ralph E. Turpin to Alta Vista 
Orchards, dated May 21st, 1948. 
Defendant's No. 3-(ref~ed) Statement of Ralph E. Turpin to 
~ta Vista Orchards, dated October 4th, 
1948. 
Defendant's No. 4-Three carbon copies of statements from 
Ralph E. Turpin to Alta Vista Orchards 
dated 9-24-46, 9-30-46, and 10-1-46, respec-
tively, for apples sold. 
Defendant's No. 5-Account of Ralph E. Turpin to Zigler Can-
ning Co-op., dated 11-5-48. 
Note: All Exhibits admitted except Defendant's No. 3; all 
Exhibits described generally in Judge's certificate, Record, page 
95; all Exhibits are originals, initialed by Judge of Trial Court. 
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